








To open a form, select the Open Form button near the beginning of the form. This
will launch your default word processing program where you can then edit or fill in
the form and choose File, Save As to save your modifications to your hard drive.

I Click to Open Form ”

Click on the Form Installation Instructions bookmark if you wish to copy the
entire set of forms to your hard drive.
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Thank you for purchasing PREMISES LIABILITY (IICLE, 2008) with Book on CD. The entire
contents of the 2008 QuickGuide are included on this CD in a fully searchable format.

This CD also contains the forms from the QuickGuide in rich text format. They do not necessarily
constitute a complete “system” or set of forms; they are simply forms that appear in the
QuickGuide in a word processing format. Click on List of Forms in the Bookmarks menu or the
Main Menu to view the forms available.

These forms are meant to integrate with most modern word processing programs. The forms are
extremely easy to install; however, it is assumed that users possess a basic knowledge of
Microsoft Windows. If you are unfamiliar with basic Windows terminology, you should consult
your Windows documentation before installing this set.

Remember that these forms cannot and do not replace the need for professional judgment
as to the legal sufficiency and legal accuracy of any material contained in the forms.

You may access the forms directly from the CD or you may install the forms onto your hard
drive. To install the forms onto your hard drive, use the instructions below. Please note that
because this CD is read-only, modified forms cannot be saved directly to the CD.

INSTALLATION INSTRUCTIONS

There is no installation or setup program that automatically installs the forms set to your
computer. Instead, you will simply copy the forms folder from the CD-ROM to your computer.

1 Insert the IICLE PREMISES LIABILITY Book on CD if it is not already in your
computer.

2 Click the My Computer icon on your desktop. Click the appropriate drive for your CD-
ROM. The CD-ROM drive might read PremLiab_QG [D:] or Premliab_QG [E:]
depending on your drive set-up. Note: If clicking on the drive opens the PDF file, you
may need to right-click on the CD drive and choose Explore to view the CD files.

3 When the contents of the CD appear (CD contains two autorun files, the
PremLiab_QG.pdf file, and the Premises Liability Forms folder), select the Premises
Liability Forms folder (just highlight the folder, but do not open it). Go to the Edit
menu, and then click Copy.
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forms to a location other than My Documents, see your Windows documentation or your
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forms will be copied from the CD to your hard drive.

Installation is now complete. Remove the CD from the drive bay and store it in a safe place.



FORM NUMBERING

The file names on the CD-ROM correspond to the sections in the QuickGuide where the forms
are found. For example, the Incident Report Form appearing in Chapter 15, 815.1 of the QuickGuide
is Form 15.1 on the CD-ROM.

USING THE FORMS

The PREMISES LIABILITY forms were created as word processing documents. To use a
particular form, you should open your word processor and access the forms by looking in the folder
you created (see above for detailed instructions on creating folders).

For example, assume you created and copied the forms into a folder on your [C:] drive called
“PremLiabForms.” To find Chapter 15’s Request To Produce Documents from Defendant to Plaintiff
(Form 15.7), you would select Open from the File menu in Word, then use Look in to find the file.
Here you would look for the object named: My Documents\PremLiabForms\Chapter15\15.7.rtf

Once you open the forms in your word processor, you will edit, print, and save them just like you
would any other document. Please refer to your word processor’s documentation for further
information.

You may make any changes in the word processable forms that are appropriate for your client’s
situation. If you do change the font or size, remember that the formatting and pagination may be
altered. In many forms there are blank lines for the information you will need to fill in. As you fill in
the blanks, be sure to eliminate the excess of each line.

SUPPORT
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Please call IICLE at 800/252-8062 between 8:30 a.m. and 4:30 p.m. CT.
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Overview — The Elements of
the Premises Liability Case

[1.1] Introduction

This QuickGuide is intended to be a resource on lIllinois premises liability law for
practicing attorneys. The attorney handling a premises liability case needs to be familiar
with the governing legal principles. What duties does the landowner owe to those on the
premises? In what situations is liability likely or unlikely? What about the customer’s
duty to watch out for his or her own safety? What rules apply in specific situations? How
will an Illinois court look at the case of a customer who slips on ice in a parking lot,
stumbles over a crack in a sidewalk, slips on a foreign substance inside the store, fails to
negotiate a step, or is assaulted by another patron? Which parties may be liable? What
happens when the case goes to court?

This guide examines a large body of Illinois law, consisting to a large extent of the
reported decisions of the Illinois appellate courts. The term “possessor” or “proprietor” is
used to indicate the party in possession of the premises, be it the owner, tenant,
management company, or some other entity. Along with any contractors, these are the
usual suspects, or usual defendants, in a premises liability lawsuit. Generally, the party in
possession and control of the premises will owe some sort of legal duty to an entrant on
the premises; the real question is the scope of that duty. Another key issue is whether a
particular party owes any legal duty at all. See the discussion in 8§11.1 — 11.5 below.

One more caveat. While this guide discusses legal issues, it is not offered for nor
meant to be considered as legal advice. Each case is unique, and when faced with a
lawsuit, counsel should be retained. With this caveat out of the way, we can examine how
Illinois courts have defined the law of premises liability in several commonly occurring,
and not so commonly occurring, types of accidents.



[1.2] The Duty of Reasonable Care

While there are different rules for particular situations, the fundamental legal
principle in most of these cases is that the possessor of land owes to those who are on the
premises a “duty of reasonable care.” Until 1984, the scope of the proprietor’s duty
would turn on whether the entrant was a licensee (one who has permission to enter for
nonbusiness reasons, such as a social guest), an invitee (one on the premises for business
reasons, such as a customer), or a trespasser. In 1984, the Illinois Legislature enacted the
Premises Liability Act, now codified at 740 ILCS 130/1, et seq., which abolished the
distinction between licensees and invitees. The Premises Liability Act now provides that
the proprietor’s duty as to any non-trespassing entrant on the premises is that of
reasonable care. More specifically, the possessor of the premises owes a duty “of
reasonable care under the circumstances regarding the state of the premises or acts done
or omitted on them,” to all entrants on the premises other than trespassers. 740 ILCS
130/2. As a very general statement, if the proprietor breaches that duty by allowing an
unreasonably dangerous condition to exist, and that condition causes injury, the
proprietor may then be held liable. This duty analysis is often the difference between
winning and losing the premises liability case at the summary judgment stage.

While the duty of reasonable care is easy enough to state, it can be hard to define or
apply in varying circumstances. The Illinois Supreme Court has observed that “the
concept of duty in negligence cases is very involved, complex and indeed nebulous.”
Mieher v. Brown, 54 111.2d 539, 309 N.E.2d 307, 310 (1973). More recently, the Illinois
Supreme Court explained that duty “is not sacrosanct in itself, but is only an expression
of the sum total of those considerations of policy which lead the law to say that the
plaintiff is entitled to protection.” Marshall v. Burger King Corp., 222 I1l.2d 422, 856
N.E.2d 1048, 1060, 305 Ill.Dec. 897 (2006).

In determining whether a premises owner or possessor owes a duty in a certain
situation, the Illinois courts will look at the following factors:

e whether an injury is reasonably likely;
e whether an injury is reasonably foreseeable;
e the magnitude of the burden of guarding against it; and

e the consequences of placing that burden on the defendant. Id.; Washington v. City
of Chicago, 188 Ill.2d 235, 720 N.E.2d 1030, 1033, 242 Ill.Dec. 75 (1999).

Most premises liability claims involve a plaintiff who is legally on the premises and
to whom the proprietor owes a duty of reasonable care. What does this mean? As a
general proposition, if the proprietor could reasonably anticipate that a particular



condition could injure an entrant on the premises, a duty will be found and liability may
follow. In short, if the court finds that a duty exists, the case will usually go to the jury,
and summary judgment will not be available. The plaintiff then bears the burden of
proving that the property owner “breached” that duty of care by allowing an
unreasonably dangerous condition to exist and that it was this act that caused the injury.

The majority of the reported court decisions in premises liability cases concern this
“duty of reasonable care” — which is the basic standard of the law of negligence. This is,
however, not the only standard of care. In some cases involving ultrahazardous activities,
the landowner may bear absolute liability for any accident. On the other end of the
spectrum, in some cases in which the injured entrant is a trespasser or an immunity
applies, the landowner may only owe a duty to refrain from willful and wanton conduct.

[1.3] Defining the Duty of Reasonable Care and the Duty To Protect Against
Unreasonably Dangerous Conditions

Any condition on a piece of property can be put at issue in a slip-and-fall accident.
Thus, such things as cracks, holes, ruts, curbs, debris, spaces between concrete slabs,
banana peels, floor wax, and even steps are often alleged to be “defects” posing an
unreasonable risk. The caselaw that has developed in this area often focuses on whether
an injury resulting from the condition is “reasonably foreseeable.” If so, the proprietor’s
duty of reasonable care usually includes the duty to warn of or rectify the condition.

One of the most common defenses in these cases is the argument that the condition
was so open and obvious that the claimant should have seen it and avoided it. Another
defense is that the plaintiff caused the accident by failing to pay attention to his or her
surroundings. These defenses have spawned a considerable body of law and are also
discussed in 882.1 — 2.4 below.

The general proposition governing a premises liability lawsuit is, again, the
proprietor’s duty of reasonable care. Illinois has adopted 8343 of the RESTATEMENT
(SECOND) OF TORTS (1965), which provides as follows:

A possessor of land is subject to liability for physical harm caused to his
invitees by a condition on the land if, but only if, he

(a) Knows or by the exercise of reasonable care would discover the condition,
and should realize that it involves an unreasonable risk of harm to such
invitees, and

(b) should expect that they will not discover or realize the danger, or will fail
to protect themselves against it, and

(c) fails to exercise reasonable care to protect them against the danger.



See Genaust v. Illinois Power Co., 62 111.2d 456, 343 N.E.2d 465, 472 (1976), Deibert v.
Bauer Brothers Construction Co., 141 111.2d 430, 566 N.E.2d 239, 241, 152 Ill.Dec. 552
(1990). To put the first element another way, the landowner must have actual or
constructive knowledge (i.e., the landowner should have known) of the existence of the
condition. Gengler v. Herrington, 219 11l.App.3d 6, 579 N.E.2d 412, 161 Ill.Dec. 864 (2d
Dist. 1991).

In other words, if the court considering a common-law premises liability claim has
determined that the defendant property owner owed a plaintiff a duty, the trier of fact
(usually the jury) then considers the following to determine whether that property owner
defendant was negligent: (a) whether the defendant knew or by exercise of reasonable
care would discover, and should realize, the condition presents an unreasonable danger to
invitees; (b) whether the defendant should expect invitees will fail to discover or realize
the danger or fail to protect themselves against it; and (c) whether the defendant failed to
exercise reasonable care to protect invitees against danger. Finally, the trier of fact also
may consider the plaintiff’s fault, if any.

What must the plaintiff prove in order to win such a case? The redrafted Illinois
Pattern Jury Instruction (1.P.1.) (2007) for these cases reads as follows:

[In Count ] seeks to recover damages from the
plaintiff’s name

defendant . In order to recover damages, the plaintiff has the
defendant’s name

burden of proving:

First, there was a condition on the [property] [land] [building] [other]
which presented an unreasonable risk of harm to [people] [children] on the

property.

Second, the defendant knew or in the exercise of ordinary care should
have known of both the condition and the risk.

Third, the defendant could reasonably expect that [people] [children] on
the property [would not discover or realize the danger] [or] [would fail to
protect themselves against such danger].

Fourth, the defendant was negligent in one or more of the following ways:

a) :

b) ,

c)




Fifth, the plaintiff was injured.

Sixth, the defendant’s negligence was a proximate cause of the plaintiff's
injury. I.P.I. — Civil No. 120.08.

The plaintiff in these cases must prove all of the above elements in order to prevail in
front of the jury. Most reported decisions, however, concern whether the plaintiff should
be entitled to present his or her case to a jury.

This legal standard applies to all sorts of conditions on the property. Indeed, just
about anything that can cause an accident can be put at issue in a lawsuit. For example, in
Zumbabhlen v. Morris Community High School, District No. 101, 205 I1l.App.3d 601, 563
N.E.2d 1228, 151 Ill.Dec. 122 (3d Dist. 1990), the condition at issue was a simple
concrete curb. The plaintiff, in a crowded area near a ticket booth, tripped over the curb
while trying to avoid it and alleged that the defendant was negligent in failing to warn of
the curb and failing to provide a safe area to walk. Even though the plaintiff was aware of
the curb, the court found potential liability. Compare this case with Pageloff v. Gaumer,
365 11l.App.3d 481, 849 N.E.2d 108, 302 Ill.Dec. 674 (3d Dist. 2006), in which a plaintiff
sued a campground owner after he fell on a walnut on the ground in a campground where
walnut trees were present, and the court found that the campground owner did not have a
duty to keep the grounds clear of walnuts. There is no easy way to reconcile these
differing results.

[1.4] The Importance of Foreseeability and Notice

The issues of notice and foreseeability are crucial to the analysis of the landowner’s
duty. Liability will often turn on the question of whether the landowner should have
known of or anticipated the risk. To put it another way, was the accident reasonably
likely and reasonably foreseeable? If the landowner was on notice of the condition, it is
more likely that the accident was foreseeable. One of the key pieces of evidence can be
whether the landowner had received any complaints of any problems or whether there
had been prior accidents or “near misses” from the condition. These are often the key
issues in the premises liability case.

For example, in Bloom v. Bistro Restaurant Limited Partnership, 304 11l.App.3d 707,
710 N.E.2d 121, 237 Ill.Dec. 698 (1st Dist. 1999), a case in which a patron was injured
by a piece of ice that fell off the building by a canopy, evidence of prior complaints was
sufficient to establish a question of notice to the proprietor. Similarly, in Sullivan-
Coughlin v. Palos Country Club, Inc., 349 1ll.App.3d 553, 812 N.E.2d 496, 285 Ill.Dec.
676 (1st Dist. 2004), a golf course patron was struck by a golf ball near the pro shop and
cart return area. As there was evidence that golf balls occasionally landed in this area, the
court found that the golf course had notice of an unreasonably dangerous condition.



By contrast, in Anglin v. Oros, 257 11l.App.3d 213, 628 N.E.2d 873, 195 Ill.Dec. 409
(1st Dist. 1993), the court found no liability on the part of a landlord where the tenant’s
guest had put her hand through a glass storm door. The door had been in the same
condition for years, with no complaints and no notice of any problem to the landlord.
Similarly, in Gengler v. Herrington, 219 1ll.App.3d 6, 579 N.E.2d 412, 161 Ill.Dec. 864
(2d Dist. 1991), the court found that the landlord was not liable for injuries suffered by a
young child scalded by hot water from a sink. The landlord had never received any
complaints about the water temperature and therefore had no actual or constructive notice
of any dangerous condition.

If there is no evidence of actual notice that the condition may be dangerous, such as
complaints to the owner or prior accidents or near misses, the plaintiff will usually have
to show “constructive notice,” which means that the landowner should have been aware
of the condition. What constitutes constructive notice sufficient to impose a duty? In
Smolek v. K.W. Landscaping, 266 Ill.App.3d 226, 639 N.E.2d 974, 203 Ill.Dec. 415 (2d
Dist. 1994), a townhome association was not liable for injuries caused when a resident
stepped in a hole on the lawn that was hidden and inconspicuous because grass grew in it.
No evidence was presented that anyone knew of the hole, and the court would not charge
the association with knowledge of its existence. The court explained, “Generally, if a
plaintiff is relying on proof of constructive notice, she must establish that the dangerous
condition existed for a sufficient time or was so conspicuous that the defendant should
have discovered the condition through the exercise of reasonable care.” 639 N.E.2d at
977. While the Smolek court did not use the same verbiage, this analysis is the modern
equivalent of the “latent defect” analysis used in some older opinions. See Placher v.
Streepy, 19 Ill.App.2d 183, 153 N.E.2d 369, 374 (2d Dist. 1958) (reciting rule that where
appliance or structure not obviously dangerous, has been in daily use for extended period
of time, and has proved adequate, safe, and convenient for purposes to which it was being
put, it may be further continued in use without imputation of negligence).

When is an accident “reasonably foreseeable?” Foreseeability is to be judged by
whether it was “objectively reasonable” to expect an injury to occur and not whether an
injury might conceivably occur. Genaust v. Illinois Power Co., 62 I11.2d 456, 343 N.E.2d
465 (1976) (no duty to warn of danger of uninsulated power lines because it is not
objectively reasonable to expect ordinarily intelligent and experienced adult to bring
conductor of electricity close to electric lines). Thus, in Schmid v. Fairmont Hotel
Company — Chicago, 345 Ill.App.3d 475, 803 N.E.2d 166, 280 Ill.Dec. 936 (1st Dist.
2003), the court found no liability on the part of a hotel when its guest suffered an electric
shock injury while flipping a light switch. The court reasoned that the accident was
somewhat “freakish” and not reasonably foreseeable by the hotel. In Schmid, the First
District explained, “A duty of ordinary care is not absolute: ‘when a person has no reason
to suspect injury, he is not required to look for it. . . . Liability under the rules of ordinary
negligence requires some knowledge on the part of the defendant, actual or constructive,
of the possibility of the danger complained of.” ” 803 N.E.2d at 174, quoting Prater v.
Veach, 35 Ill.App.2d 61, 181 N.E.2d 739, 741 (4th Dist. 1962). The decision as to



whether an injury is foreseeable is a question of law, and the test is whether the injury is
“objectively reasonable” to expect. The focus is on the defendant and how much the
defendant knew or should have known of the possibility of the injury to the plaintiff. 1d.
In Schmid, the court found that the defendant hotel, Fairmont, had no objective reason to
expect that a guest would suffer an electric shock at a light switch, as none of the hotel’s
employees had reason to anticipate this type of accident.

Similarly, in Miller v. Highway Commissioner, 344 1ll.App.3d 1157, 801 N.E.2d 599,
279 1l1.Dec. 925 (4th Dist. 2003), in which a motorist ran off the road, struck a utility
pole, and sued the utility company on the theory that it was foreseeable that a motorist
might impact this pole, the court dismissed the case, as the pole had been there for 23
years without a mishap. The court explained that foreseeability should be considered by
what was apparent to the defendant at the time of the complained-of conduct, not what
may appear through exercise of hindsight. Lack of a prior problem was one of the keys to
a defense win in an odd case in which a customer in the outdoor garden section of a home
improvement store sued that store after a wild bird flew into her. Nichols v. Lowe’s Home
Center, Inc., 407 F.Supp.2d 979 (S.D.lll. 2006). The defense in that case introduced
evidence that to its knowledge, no bird had ever attacked a customer other than the
plaintiff and argued accordingly that it had no notice or expectation that one of the birds
could potentially attack a customer. The court entered judgment for the defendant.

As the above cases indicate, the absence of prior complaints or prior problems can be
used to show lack of notice, and this is a key defense to many premises liability claims.
However, as the Illinois Supreme Court explained in Marshall v. Burger King Corp., 222
111.2d 422, 856 N.E.2d 1048, 305 Ill.Dec. 897 (2006), it is not the end-all and be-all of the
analysis. In Marshall, a restaurant patron was Kkilled when a vehicle crashed through the
wall of the restaurant and struck that patron, and the estate sued the restaurant owner
alleging that that the restaurant was located in a high-traffic area; that “various aspects of
its design, including its ‘brick half wall’ and its sidewalk, render[ed] it susceptible to
penetration by out-of-control automobiles; that defendants took no precautions, such as
installing “vertical concrete pillars or poles,” to prevent automobiles from entering the
restaurant; and that defendants had knowledge of all of the foregoing.” 856 N.E.2d at
1062. The Illinois Supreme Court found potential liability and rejected the argument that
it should not impose a duty because there had not been similar accidents, or near misses,
at the premises. The court explained that even if there was not some actual notice of a
problem, the defendants had reason to know that the negligent conduct of third persons
was likely to endanger defendants’ customers based on the “place and character of
defendants’ business.” Id.

Notice often comes into play when the allegedly dangerous condition is a foreign
substance on the floor, and a fairly elaborate set of rules has developed. For a more in-
depth discussion, see 883.10 and 3.11 below. It is also stated that an open and obvious
condition serves as its own notice. In the final analysis, however, given the holding in
Marshall, an accident is reasonably foreseeable when the highest court says that it is
reasonably foreseeable.



[1.5] The Other Elements of the Premises Case — Breach of Duty and Causation

Under Illinois law, the plaintiff in a negligence case must prove (a) the existence of a
duty, (b) a breach of that duty, and (c) an injury proximately resulting from the breach.
Marshall v. Burger King Corp., 222 I1l.2d 422, 856 N.E.2d 1048, 305 Ill.Dec. 897
(2006); Fahey v. State & Madison Property Ass’n, 200 I1l.App.3d 437, 558 N.E.2d 192,
146 1ll.Dec. 229 (1st Dist. 1990). If there is a duty, it is usually up to a jury to decide if
the proprietor has “breached” that duty. “Whether the premises owner breached his
general duty of reasonable care with respect to a particular hazard is generally a question
for the trier of fact.” Marshall, supra, 824 N.E.2d at 664; Ward v. K Mart Corp., 136
111.2d 132, 554 N.E.2d 223, 234, 143 1ll.Dec. 288 (1990).

If the court refuses to enter summary judgment and finds a duty to exist, the case goes
forward, and the plaintiff will get the opportunity to present the case that the landowner
should have warned of or rectified a particular condition. In this situation, it is up to the
jury to determine whether a particular condition truly is unreasonably dangerous so that
the landowner has breached his or her duty of reasonable care.

The final element of the premises case, proximate cause, requires the plaintiff to show
that the premises owner’s breach of duty is the reason that the plaintiff suffered an injury.
This may seem obvious in a case in which, for example, the plaintiff fell in a depression
and broke his or her ankle as a result. It is not always so clear in other cases. For
example, what about a plaintiff with preexisting lower back problems who slips and falls,
continues to have back problems, but now claims that his or her back problems were
aggravated by the accident? In this situation, the defense will challenge the claimed
relation between the accident and the medical condition. The plaintiff bears the burden of
producing medical evidence that a particular condition is likely proximately caused by
the accident, and the defense will often counter this with medical expert testimony.

Another issue is presented when the plaintiff cannot clearly testify why he or she fell
and can produce no other evidence as to the cause of the fall. To put it another way, what
if the plaintiff cannot show that the alleged dangerous condition was the cause of the
injury? These situations present a trap for the plaintiff and a strong opportunity for the
defense to prevail.

The plaintiff has the burden of proving that a particular condition on the premises
caused the injury. This is often called the Kimbrough rule. In Kimbrough v. Jewel Cos.,
92 11l.App.3d 813, 416 N.E.2d 328, 48 Ill.Dec. 297 (1st Dist. 1981), the plaintiff fell on a
ramp as she left a Jewel store. Although there were grease spots on the ramp, she could
not state that the grease caused her to fall or that her foot actually touched the grease. The
court held that the plaintiff was required to present some factual basis that would, if
believed by a jury, entitle her to a verdict. Because there was no evidence as to the causal
connection between any condition on the floor and the plaintiff’s accident, the plaintiff
had not shown any factual basis for her case, and summary judgment for the defendant



was proper. Similarly, in Barker v. Eagle Food Centers, Inc., 261 I1l.App.3d 1068, 634
N.E.2d 1276, 199 Ill.Dec. 922 (2d Dist. 1994), the plaintiff fell on a floor surface and
alleged that she slipped because it was wet. She was unable to actually testify to that
effect, however, and simply assumed the floor was wet because “otherwise, | wouldn’t
have slipped.” 634 N.E.2d at 1278. The court found this insufficient. Likewise, in
Hudson v. Twenty-Three East Adams Street Corp., 787 F.Supp. 141 (N.D.IIl. 1992), the
plaintiff was found unconscious on the floor at the bottom of a flight of stairs and alleged
that his injuries were the result of the negligence of the defendants in maintaining the
staircase and tile floor. However, there was no direct physical evidence linking the
staircase to the injury, and there were no witnesses to the accident. The court dismissed
the case and explained that the plaintiff must always show that the defendant’s fault
proximately caused the injury and that this must be shown with reasonable certainty. 787
F.Supp. at 145.

The caselaw discussed above must be examined in conjunction with the rule that
causation need not be shown by direct evidence but can be shown by circumstantial
evidence as well. Canzoneri v. Village of Franklin Park, 161 I1l.App.3d 33, 513 N.E.2d
1103, 112 Ill.Dec. 494 (1st Dist. 1987). Thus, if the plaintiff can present circumstantial
evidence to suggest that the most probable cause of the accident is indeed the condition
of the premises, courts will allow a case to go forward. See Hudson, supra.



Open and Obvious
Conditions

[2.1] Should the Proprietor Anticipate Harm?

Several of the cases discussed in §81.2 — 1.5 above involve conditions on the
premises that were open and obvious. Doesn’t a customer have a duty to look where he or
she is going, exercise reasonable care for his or her own safety, and avoid any condition
that is open and obvious? The answer is yes. However, that does not end the analysis.

A number of older cases have stated the proposition that a proprietor is not liable to
entrants on the premises for harm caused by a condition on the premises of which the
entrant is aware or that is obvious. To put it another way, some of the older cases state
that a landowner has no duty to warn of an open and obvious danger. Sepesey v. Archer
Daniels Midland Co., 97 Ill.App.3d 868, 423 N.E.2d 942, 53 Ill.Dec. 273 (4th Dist.
1981). However, this rule does not make much sense because it would let a landowner
leave a dangerous condition alone, even if injury was likely, simply because the condition
is capable of being noticed. To use an example posited by the Illinois Supreme Court,
what if a store owner permits a fallen rainspout to lie across a footpath used by customers
at an exit to the store, and customers leave the store carrying packages that might obstruct
their vision. While the condition is unquestionably open and obvious, the store owner
should reasonably anticipate that its customers may trip over the spout and should not
escape liability merely because the condition is open and obvious. Ward v. K Mart Corp.,
136 111.2d 132, 554 N.E.2d 223, 143 Ill.Dec. 288 (1990).

Analysis of the “open and obvious condition” caselaw starts with the Illinois Supreme
Court’s 1990 decision in Ward, supra. The plaintiff was a K Mart customer who had just
purchased a bulky item and was carrying it out through the exit of the store. His vision
was obstructed by his package. Within one step of that exit was a large concrete post. The
plaintiff collided with that post and was injured. The Illinois Supreme Court found that



K Mart could be potentially liable and explained its decision as follows. The court noted
that conditions may exist that, “though seemingly innocuous enough themselves, indeed
present an unreasonable danger under certain circumstances.” 554 N.E.2d at 232. The
court likened this situation to the rainspout example discussed above. The court held that
liability can attach for an open and obvious danger if the “defendant may be reasonably
expected to anticipate that even those customers in the general exercise of ordinary care
will fail to avoid the risk because they are distracted or momentarily forgetful.” 554
N.E.2d at 234. Ward holds that if the proprietor has reason to suspect that invitees on the
premises may not appreciate a danger because they are distracted or preoccupied, it then
becomes the jury’s job to decide whether the proprietor, as well as the invitee, was
negligent.

The I1llinois Supreme Court in Ward adopted 8343A(1) of the RESTATEMENT
(SECOND) OF TORTS as the law in Illinois:

A possessor of land is not liable to his invitees for physical harm caused to
them by any activity or condition on the land whose danger is known or
obvious to them, unless the possessor should anticipate the harm despite such
knowledge or obviousness. 554 N.E.2d at 231.

While Ward does state that a condition may be so blatantly obvious that entrants
should be able to heed it, this part of the decision seems lost in subsequent decisions
allowing very questionable cases to go to a jury. Nonetheless, the court ruled that
K Mart’s duty of reasonable care encompassed the risk that one of its customers, while
carrying a large bulky item, would collide with an obvious post upon exiting through the
customer door.

One of the key issues is whether the proprietor should anticipate that the customer
will fail to apprehend the open and obvious condition. We now have several years of
caselaw following Ward, and the results are often hard to reconcile. Whether a condition
is open and obvious is often a question of fact for the jury. Simmons v. American Drug
Stores, Inc., 329 Ill.App.3d 38, 768 N.E.2d 46, 263 Ill.Dec. 286 (1st Dist. 2002).
Nonetheless, two “exceptions” have developed allowing plaintiffs to proceed with their
cases despite the conclusion that the condition is open and obvious.

The first is the *“distraction” exception, as in Ward, where the possessor should
anticipate that the entrant will become distracted and fail to anticipate the condition. The
second is when the possessor should anticipate that the entrant will nonetheless make a
“deliberate encounter” with the condition. These two exceptions are discussed in §82.2
and 2.3 below. The odd thing about the analysis is that the opinions often focus more on
whether the plaintiff was distracted than on whether the condition itself is unreasonably
dangerous.



The Illinois Supreme Court followed its Ward decision late in 1990 with Deibert v.
Bauer Brothers Construction Co., 141 111.2d 430, 566 N.E.2d 239, 241, 152 Ill.Dec. 552
(1990). In that case, a construction worker tripped over an obvious and visible tire rut
when exiting a portable bathroom. However, he testified that he was distracted and
looking up because workers had previously thrown construction materials off a balcony
located near and above the bathroom. As the defendant had reason to expect that the
plaintiff’s attention would be distracted, the court held that the defendant’s duty of care
encompassed this situation.

The next Illinois Supreme Court case to consider open and obvious conditions was
American National Bank & Trust Company of Chicago v. National Advertising Co., 149
I11.2d 14, 594 N.E.2d 313, 171 Ill.Dec. 461 (1992). In that case, a painter was on a walk
rail on a billboard and was electrocuted when he came into contact with a high-voltage
power line that hung some five feet above the walk rail on a scaffold. While the power
line was obvious, the court found it reasonable to expect that a worker might be distracted
by having to watch where to place his feet in this situation. The court ordered that the
case be submitted to the jury. However, in a similar fact situation, but without the issue of
the worker’s having to negotiate a scaffold, the court held that energized power lines
were an open and obvious condition, and a worker could not claim he was distracted just
because he had to do his work. Whittleman v. Olin Corp., 358 Ill.App.3d 813, 832 N.E.2d
932, 295 Ill.Dec. 482 (5th Dist. 2005).

Despite the holding in Ward, supra, the Illinois Supreme Court has made it clear that
some “open and obvious” conditions may be an absolute bar to liability. In Bucheleres v.
Chicago Park District, 171 111.2d 435, 665 N.E.2d 826, 216 Ill.Dec. 568 (1996), the court
found that the “distraction” argument could not apply to a plaintiff who dove into Lake
Michigan from the park district’s seawalls. While an open and obvious condition does not
automatically foreclose a finding of liability, in this situation a large body of water with
uncertain water levels and a fluctuating bottom presented an open and obvious risk to the
person who chose to dive into it. The court thus affirmed summary judgment in favor of
the park district. As the Bucheleres court explained: “In cases involving obvious and
common conditions, such as fire, height, and bodies of water, the law generally assumes
that persons who encounter these conditions will take care to avoid any danger inherent
in such condition. The open and obvious nature of the condition itself gives caution and
therefore the risk of harm is considered slight; people are expected to appreciate and
avoid obvious risks.” 665 N.E.2d at 832. However, two years after Bucheleres, in
Jackson v. TLC Associates, Inc., 185 I11.2d 418, 706 N.E.2d 460, 235 Ill.Dec. 905 (1998),
the court found potential liability where a diver was injured by a submerged pipe, which
varied in location and could not be so easily detected.

In 2002, the Hllinois Supreme Court issued yet another opinion on what had become a
confused area of law. Sollami v. Eaton, 201 I1l.2d 1, 772 N.E.2d 215, 265 Ill.Dec. 177
(2002), involved a suit against a homeowner who had a trampoline in his backyard and a



teenage guest who was injured while jJumping on it. The court declined to find a duty on
the part of the homeowner. The court analyzed the duty of reasonable care as follows:

The duty owed ... is one of reasonable care under the circumstances
regarding the state of the premises or acts done or omitted on them. ... “[A]
possessor of land is not liable to his invitees for physical harm caused to them
by any activity or condition on the land whose danger is known or obvious to
them, unless the possessor should anticipate the harm despite such
knowledge or obviousness.” For example, reason to expect harm from a
known or obvious danger may arise “where the possessor has reason to
expect that the invitee’s attention may be distracted, so that he will not
discover what is obvious, or will forget what he has discovered, or fail to
protect himself against it. Such reason may also arise where the possessor has
reason to expect that the invitee will proceed to encounter the known or
obvious danger because to a reasonable man in his position the advantages of
doing so would outweigh the apparent risk. . . .” Thus, whether a possessor of
land should guard against harm to the invitee, despite the obviousness of the
danger, depends upon whether either the “distraction exception” or the
“deliberate encounter exception” applies in a given case. 772 N.E.2d at
223 — 224, quoting RESTATEMENT (SECOND) OF TORTS 8§343A(1), cmt. f.

Following this, the court then analyzed the duty issue according to the traditional
factors of (a) the reasonable foreseeability of injury, (b) the reasonable likelihood of
injury, (c) the magnitude of the burden that guarding against injury places on the
defendant, and (d) the consequences of placing that burden on the defendant. Following
this analysis, the Sollami court affirmed summary judgment in favor of the property
owner: “The mere fact that [the owner] may be aware that teenagers ... use his
trampoline and may injure themselves while performing inappropriate maneuvers, such
as rocket jumping, does not translate into a legal duty to provide warnings or supervision
or to prevent use of the trampoline altogether.” 772 N.E.2d at 225.

While Sollami appeared to be at least a small step backward from Ward, in 2003 the
Illinois Supreme Court moved in the opposite direction, and in Rexroad v. City of
Springfield, 207 111.2d 33, 796 N.E.2d 1040, 277 1ll.Dec. 674 (2003), found potential
liability for an excavated area in a parking lot, which was open and obvious. The parking
lot was in a high school, and the plaintiff was a student at a football game who was going
to retrieve one of the player’s helmets, at the direction of the coach, and claimed he was
distracted by this task as he walked across the lot. Finding the distraction exception met,
the court allowed the case to go forward.

[2.2] The Distraction Exception

Is it simply enough for the plaintiff to claim that he or she was distracted, or must the
plaintiff show that the reason for the distraction was something related to the landowner



rather than just the failure to pay attention? In other words, was the plaintiff distracted
simply because he or she was not paying attention, or was there something about the
condition that the landowner should expect to cause an otherwise careful person to
become distracted? Sandoval v. City of Chicago, 357 Ill.App.3d 1023, 830 N.E.2d 722,
294 111.Dec. 310 (1st Dist. 2005), attempts to reconcile a number of conflicting decisions
in this area. Sandoval involved a pedestrian who fell in a “crater-like” defect in the
sidewalk where a five-by-six-foot section was missing most of its concrete surface, the
dirt underneath was exposed, and a big chunk of concrete remained, sticking upright
some three to four inches from the dirt.

The court explained that any reasonable person exercising ordinary care in visiting
the area would recognize and appreciate the risk involved in traversing this portion of the
sidewalk and that the city owed no duty to the pedestrian to warn or otherwise safeguard
her from potential harm posed by the open and obvious sidewalk defect in front of her
home. The pedestrian’s fall in this crater-like defect resulted not from a distraction that
could be reasonably anticipated by the city but, instead, was the result of the pedestrian’s
own inattentiveness in not looking forward to where she was walking. The Sandoval
court distinguished Rexroad v. City of Springfield, 207 11l.2d 33, 796 N.E.2d 1040, 277
I1l.Dec. 674 (2003), as a case in which the property owner to some extent created the
distraction. The court further explained that, in those instances when Illinois courts have
applied the distraction exception to impose a duty on a landowner, it is clear that the
landowner created, contributed to, or was responsible in some way for the distraction that
diverted the plaintiff’s attention from the open and obvious condition and, thus, was
charged with reasonable foreseeability that an injury might occur.

Sandoval has become a decision that is frequently cited. It was relied on by the
federal court in Masterson v. Target Corp., No. 05 C 5106, 2007 U.S.Dist. LEXIS 57426
(N.D.HI. Aug. 3, 2007), in which an entrant tripped over two mats that were overlapping
and claimed she was distracted because she was saying hello to someone. The federal
court, applying Illinois law and Sandoval, supra, held that the accident occurred not from
a distraction that could be reasonably anticipated by the defendant but, instead, was the
result of the plaintiff’s own inattentiveness in not looking where she was walking. While
Sandoval stands for the proposition that the “distraction” must be something other than
inattentiveness and somehow related to the landowner, this is an appellate decision. It
remains to be seen whether the Illinois Supreme Court will adopt the same type of
analysis.

[2.3] The Deliberate Encounter Exception

The second exception to the open and obvious rule is for situations involving a
“deliberate encounter” with the open and obvious condition. This exception arises most
often in work situations. In these cases, the courts explain that the proprietor may
reasonably anticipate harm because he or she has “reason to expect that the invitee will
proceed to encounter the known or obvious danger because to a reasonable man in his



position the advantages of doing so would outweigh the apparent risk.” LaFever v.
Kemlite Co., 185 I11.2d 380, 706 N.E.2d 441, 448, 235 Ill.Dec. 886 (1998). In LaFever,
the Supreme Court stated that if a defendant could reasonably foresee that an entrant
would have reason to deliberately encounter a known risk (in this case stepping on some
slippery manufacturing byproducts in order to do his work), the landowner can be held
liable. In Bonavia v. Rockford Inc., 348 Ill.App.3d 286, 808 N.E.2d 1131, 283 Ill.Dec.
843 (2d Dist. 2004), the court limited this exception to situations involving some sort of
economic compulsion, where no safer and reasonably available alternative route was
available.

[2.4] Cases Decided Involving Open and Obvious Conditions

While Ward v. K Mart Corp., 136 Ill.2d 132, 554 N.E.2d 223, 143 Ill.Dec. 288
(1990), and the cases following it do not eliminate the open and obvious defense, they
have changed the analysis. The first question is whether the condition was open and
obvious. If so, the next question is whether the proprietor had reason to foresee or
anticipate the harm to the entrant, despite the obviousness of the condition. In other
words, should the defendant reasonably anticipate injury to those entrants on the premises
who are generally exercising reasonable care for their own safety but may reasonably be
expected to be distracted by or forgetful of the situation after having momentarily
encountered it? If so, was the entrant distracted because he or she was failing to exercise
reasonable care? If distraction is not the issue, should the possessor expect that an entrant
will nonetheless reasonably and deliberately encounter that condition?

Consider the following cases, in which the courts have applied Ward and found
potential liability:

e A guest tripped over a crumpled throw rug on a slick wooden floor and fell into a
glass storm door, which shattered. The plaintiff was aware of the existence and placement
of the rug. Nonetheless, as the defendants were aware that the condition could be
dangerous, the court found potential liability. Fearheiley v. Summers, 246 1ll.App.3d 86,
641 N.E.2d 1377, 185 Ill.Dec. 692 (5th Dist. 1993).

e A spectator at a high school football game left the ticket booth in a crowded area
and tripped over a concrete parking curb while trying to avoid the crowd and the curb.
Zumbabhlen v. Morris Community High School, District No. 101, 205 I11l.App.3d 601, 563
N.E.2d 1228, 151 Ill.Dec. 122 (3d Dist. 1990).

e An individual tripped over a protruding base supporting a basketball net but
argued he was distracted because he was playing basketball. Menough v. Woodfield
Gardens, 296 111.App.3d 244, 694 N.E.2d 1038, 230 Ill.Dec. 760 (1st Dist. 1998).



Compare those cases to the following cases, in which the courts found no liability. In
the following cases, either the plaintiff did not testify as to being distracted or the nature
of the distraction was such that the plaintiff was completely inattentive and failed to
exercise reasonable care for his or her own safety:

e A guest at a picnic at an athletic club was running onto a field and looking behind
him at other guests who were chasing him with water balloons. He first noticed a cable
that was strung between two trees at the property line when he was five yards away from
it. He was injured when he jumped over the cable to avoid it. Unlike Ward, supra, this
plaintiff was not momentarily distracted or forgetful but was inattentive. While the
defendant has a duty to anticipate harm that may come if an entrant is distracted, there is
no duty to anticipate harm caused by inattentiveness. Richardson v. Vaughn, 251
I11.App.3d 403, 622 N.E.2d 53, 190 Ill.Dec. 643 (2d Dist. 1993).

e A customer at the food court in a shopping mall fell down a five-step flight of
stairs while her hands were full with food. The customer saw the stairs and was closely
observing them. As she knew of the danger and was not distracted, there was no duty to
warn her of the danger. Glass v. Morgan Guaranty Trust Co., 238 Ill.App.3d 355, 606
N.E.2d 384, 179 Ill.Dec. 552 (1st Dist. 1992).

e An independent rustproofing contractor slipped on a floor covered with radiator
fluid. The plaintiff was working at the service area of an auto dealership near the area
where radiators were flushed and fluid would run down the sloped floor to a drain. The
plaintiff was aware that there had been a radiator flush that morning, knew that radiator
fluid was slippery, and was not distracted. Amaral v. Woodfield Ford Sales, Inc., 220
I11.App.3d 357, 581 N.E.2d 19, 163 Ill.Dec. 68 (1st Dist. 1991).

e A resident of a condominium complex tripped over a neighbor child’s bicycle in a
common area, was aware that bicycle was there, and was unable to articulate why she
was distracted. Belluomini v. Stratford Green Condominium Ass’n, 346 Ill.App.3d 687,
805 N.E.2d 701, 282 Ill.Dec. 82 (2d Dist. 2004).

As the above collection of decisions demonstrates, the results are often hard to
reconcile, even when the courts are purportedly applying the same rules.



The Duty of Reasonable Care
and Specific Rules for
Particular Fact Situations

[3.1] Water, Snow, and Ice

A common accident scenario is a customer, tenant, visitor, or other person slipping
and falling on snow or ice in the parking lot, on a walkway, or on water on the floor in a
vestibule. Under what circumstances is the proprietor liable? Under Illinois law,
answering this question often turns on the esoteric question of how the snow, ice, or
water accumulated in the spot where the entrant encountered it and whether it can be
called an “unnatural accumulation” such that liability may attach. However, even if the
accumulation is natural, there still may be an issue based on the contractual relationship
between entrants, owners, and contractors. As seen in 883.2 — 3.6 below, the results in
these cases are often conflicting and hard to reconcile with each other.

[3.2] The Natural Accumulation Rule

As a general rule, a proprietor does not have a duty to remove snow or ice and is not
liable for any injuries sustained by an entrant who slips and falls on snow or ice where
the presence of the snow or ice resulted from a natural accumulation that was not caused
or aggravated by the proprietor. To put it another way, the proprietor’s duty of reasonable
care does not extend to removing or clearing natural accumulations of snow and ice.
Even a municipal ordinance requiring snow removal in a certain area does not create
liability for a person injured in a fall on an uncleared area. Klikas v. Hanover Square
Condominium Ass’n, 240 Ill.App.3d 715, 608 N.E.2d 541, 181 Ill.Dec. 468 (1st Dist.
1992).



Paradoxically, the proprietor that does clear snow and ice assumes a duty to do it
nonnegligently, and the entrant then has a case if he or she can show that the patch of
snow or ice he or she fell on was an “unnatural accumulation.” A simple pile of plowed
snow can cause an unnatural accumulation, and the plaintiff may often sustain a case
simply by testifying that he or she believes that the ice he or she fell on came from a
snow pile caused by the landowner, which then melted and then refroze where the
plaintiff encountered it. Russell v. Village of Lake Villa, 335 Ill.App.3d 990, 782 N.E.2d
906, 270 I1l.Dec. 347 (2d Dist. 2002). To establish liability for a fall on snow or ice, the
claimant must be able to establish an identifiable cause of the water formation and must
show that the accumulation was due to unnatural causes or a natural cause that was
aggravated by the proprietor and that the proprietor had actual or constructive notice of
the condition. Gilberg v. Toys “R” Us, Inc., 126 Ill.App.3d 554, 467 N.E.2d 947, 81
I11.Dec. 825 (1st Dist. 1984).

Applying the natural accumulation rule has led to uneven results over the years. As
people rarely watch snow melt and refreeze, there may not always be a clear answer to
the question of how a particular water formation developed. However, in many cases,
plaintiffs have found ways to create issues as to the source of the formation. If the
plaintiff is able to create a theory or scenario that the water formation is other than
natural, he or she will usually be able to avoid summary judgment.

In the following cases, the courts have found the snow or ice accumulations to be
natural and have found no duty and, accordingly, no liability:

e The ice accumulation was natural when it accumulated in a depression, with no
evidence as to the cause or origin of the ice, cause of the depression, or defective design
of the parking lot. Gilberg, supra.

e The ice accumulation was natural when it was in a “dip” or “depression” in the
sidewalk, with no evidence as to how the ice formed in the depression. Rush v. Simon &
Mazian, Inc., 159 1l1l.App.3d 1081, 513 N.E.2d 100, 111 Ill.Dec. 854 (1st Dist. 1987).

e The plaintiff fell in a rut in the ice caused by pedestrian traffic. Erasmus v.
Chicago Housing Authority, 86 I1l.App.3d 142, 407 N.E.2d 1031, 41 Ill.Dec. 533 (1st
Dist. 1980). See also Stiles v. Panorama Lanes, Inc., 107 I1l.App.3d 896, 438 N.E.2d 241,
63 1ll.Dec. 503 (5th Dist. 1982) (no liability where plaintiff fell in rut caused by vehicular
traffic).

e The plaintiff fell near the door of a store in slush. There was no showing as to the
origin of the slush. DeMario v. Sears Roebuck & Co., 6 1ll.App.3d 46, 284 N.E.2d 330
(1st Dist. 1972).



Courts have found unnatural accumulations, and potential liability, in the following
circumstances:

e The ice accumulation is unnatural when it formed underneath a leaking roof or
overhead structure. Lapidus v. Hahn, 115 I1l.App.3d 795, 450 N.E.2d 824, 71 Ill.Dec. 136
(1st Dist. 1983); Linde v. Welen, 95 I1l.App.3d 581, 420 N.E.2d 490, 51 Ill.Dec. 76 (1st
Dist. 1981).

e The ice accumulation is unnatural when it accumulated on a sidewalk as a result
of a leaking water main. Ide v. City of Evanston, 267 Il1l.App.3d 881, 642 N.E.2d 755,
204 111.Dec. 854 (1st Dist. 1994).

Even if the snow and ice were from a natural accumulation, the analysis does not
always end there. A proprietor has a duty to provide a reasonably safe means of ingress
and egress to and from its property. For discussion of the cases involving ingress and
egress, see 83.8 below. This duty is not necessarily abrogated by the presence of snow
and ice. Kittle v. Liss, 108 Ill.App.3d 922, 439 N.E.2d 972, 64 Ill.Dec. 307 (3d Dist.
1982) (potential liability for failing to adequately light entrance where customer fell on
iced stairs, even if ice was natural accumulation). Similarly, in Ralls v. Village of
Glendale Heights, 233 I1l.App.3d 147, 598 N.E.2d 337, 174 1ll.Dec. 140 (2d Dist. 1992),
the court found potential liability where the plaintiff, a construction worker, slipped and
fell on an ice- and snow-packed, inclined footpath even though the accumulation
appeared natural. The contractor had constructed the path, which was the only practical
way for the workers to get to a building. The appellate court ruled that the landowner was
not entitled to summary judgment based on the natural accumulation rule as it was
reasonably foreseeable that the workers would use this particular path. These cases are
hard to reconcile with the other cases finding no liability where the accumulation is
natural. The most recent case in this area is Judge-Zeit v. General Parking Corp., 376
I.App.3d 573, 875 N.E.2d 1209, 314 Ill.Dec. 922 (1st Dist. 2007), in which the court
stated that even though a property owner has a duty to provide safe ingress and egress
regardless of the natural accumulation rule, this does not expand the duty of a property
owner to remove snow from the egress of its business.

[3.3] Cases Involving Snow and Ice Removal

Although there is no duty to remove snow and ice, a proprietor may be liable if it (or
its contractor) removes snow and ice in a negligent fashion. The most common theory in
a snow and ice case is that the proprietor’s act of snowplowing or removal created an
unnatural accumulation in the area of the plaintiff’s accident. The plaintiff in this type of
case will usually allege that the ice was an unnatural accumulation because it came from
a manmade snow pile that melted and refroze or that a condition on the premises, such as
a sloping grade of the parking lot, caused snow from a pile to melt and refreeze in a new
formation. The results of the cases are somewhat anomalous and hard to reconcile.



Potential liability has been found in the following instances:

e The plaintiff testified he believed that the ice he fell on came from a pile left by
the snowplow contractor, which then melted and refroze where he encountered it. Russell
v. Village of Lake Villa, 335 Ill.App.3d 990, 782 N.E.2d 906, 270 Ill.Dec. 347 (2d Dist.
2002).

e The parking lot was sloped, and snow was plowed into a large pile at the top of
the slope. Water melted from piles and ran down the slope of the lot and refroze as ice in
the area where the plaintiff fell. Fitzsimons v. National Tea Co., 29 Ill.App.2d 306, 173
N.E.2d 534 (2d Dist. 1961).

e The plaintiff presented expert testimony that the incline of the parking lot was
excessive and caused an unnatural accumulation of ice; plowed snow had thawed and
refrozen as in Fitzsimons supra. McCann v. Bethesda Hospital, 80 I1l.App.3d 544, 400
N.E.2d 16, 35 Ill.Dec. 879 (1979).

e The defendant pushed snow to the uphill side of the parking lot, which thawed,
drained across the lot, and refroze. The plaintiff presented expert testimony that the
proper way to plow snow is from the top of the grade to the bottom. Webb v. Morgan,
176 I111.App.3d 378, 531 N.E.2d 36, 125 Ill.Dec. 857 (5th Dist. 1988).

e The plaintiff slipped and fell on steps. Snow had been removed from one side of
the steps and piled on the other. The ice on which the plaintiff fell came from the snow
piled on the other side of the stairs. Graf v. St. Luke’s Evangelical Lutheran Church, 253
I11.App.3d 588, 625 N.E.2d 851, 192 Ill.Dec. 696 (2d Dist. 1993).

e The plaintiff was in the driveway on the sloping edge of a snow and ice
embankment that extended some six to twelve inches into the driveway. The
embankment was man-made. The defendant presented expert testimony of an architect
who reviewed National Weather Service reports indicating temperature fluctuation above
and below freezing for three days prior to the fall and who concluded that this weather
pattern caused the embankment to melt and refreeze, causing an unnatural accumulation.
McCarthy v. Hidden Lake Village Condominium Ass’n, 186 Ill.App.3d 752, 542 N.E.2d
868, 134 Ill.Dec. 522 (1st Dist. 1989).

e When the parking lot was plowed, the plows left behind patches of snow,
including an area in front of the plaintiff’s garage. These areas of snow melted and
refroze. The fact that there were only traces of snowfall during the preceding two weeks
supported the conclusion that the accumulation was not natural. Ordman v. Dacon
Management Corp., 261 Ill.App.3d 275, 633 N.E.2d 1307, 199 Ill.Dec. 316 (3d Dist.
1994).



e The plaintiff slipped on a ridge of ice on a walkway between buildings. The
defendant allegedly selected this path for invitees to walk. The resultant heavy use
combined with the alternating freezing and thawing of ice and improper application of
snow-melting chemicals allegedly resulted in unnatural accumulation. Endsley v.
Harrisburg Medical Center, 209 1ll.App.3d 908, 568 N.E.2d 470, 154 Ill.Dec. 470 (5th
Dist. 1991).

e The plaintiff was walking down stairs. The defendant landlord had shoveled a
narrow path in the center of the stairs, leaving thick snow on either side. The plaintiff
could not reach the handrails while in the narrow shoveled path. Potential liability was
present even though the accumulation was natural. By voluntarily undertaking to remove
the snow, the landlord was obligated to perform the task with reasonable care. Williams v.
Alfred N. Koplin & Co., 114 1ll.App.3d 482, 448 N.E.2d 1042, 70 Ill.Dec. 164 (2d Dist.
1983).

These cases are difficult to reconcile with the following cases, in which the courts
found no potential liability:

e The plaintiff fell on an ice patch in a parking lot. While the ice formed near
bumps and depressions located near a man-made snow pile, the plaintiff showed no
connection between the presence of the snow pile and the presence of ice in the lot.
Crane v. Triangle Plaza, Inc., 228 1ll.App.3d 325, 591 N.E.2d 936, 169 Ill.Dec. 432 (2d
Dist. 1992).

e The plaintiff fell on ice in the parking lot and argued that the ice came from a pile
at the end of the lot. However, the plaintiff failed to show that the lot was plowed before
the temperature fell below the freezing point and made no showing that the pile melted
and refroze. Madeo v. Tri-Land Properties, Inc., 239 I1l.App.3d 288, 606 N.E.2d 701,
179 111.Dec. 869 (2d Dist. 1992).

e The plaintiff fell on ice in a parking lot and argued that the ice came from a snow
pile at the end of the lot. However, it had recently rained, the streets were uniformly wet,
she did not see any water flowing from the snow piles through the parking lot, and she
only assumed that the ice formation on which she fell was created by the melting snow
piles. The plaintiff failed to show that lot was plowed before the temperature fell below
the freezing point and made no showing that the pile melted and refroze. Strahs v.
Tovar’s Snowplowing, Inc., 349 HI.App.3d 634, 812 N.E.2d 441, 285 Ill.Dec. 621 (1st
Dist. 2004).

e The plaintiff fell on ice in a parking lot, but there had been recent snowfall, and
the lot had last been salted five days before the accident. The plaintiff did not provide an



adequate showing that the ice was anything other than a natural accumulation. Tzakis v.
Dominick’s Finer Foods, Inc., 356 I1l.App.3d 740, 826 N.E.2d 987, 292 Ill.Dec. 551 (1st
Dist. 2005). Tzakis also states that the “mere sprinkling of salt, causing ice to melt,
although it may later refreeze, does not aggravate a natural condition so as to form a basis
for liability on the part of the property owner.” 826 N.E.2d at 993.

In some cases, the plaintiff will claim that the pavement, be it a parking lot or a
walkway, was negligently designed or maintained, thus allowing or aggravating the
accumulation. Wolter v. Chicago Melrose Park Associates, 68 Ill.App.3d 1011, 386
N.E.2d 495, 25 Ill.Dec. 224 (1st Dist. 1979) (negligent maintenance of parking lot
surface could cause unnatural accumulation of ice); McCann, supra (architect testified to
improper design of entry way which resulted in unnatural accumulations); Sepesy V.
Fuller, 59 HI.App.3d 56, 375 N.E.2d 180, 16 Ill.Dec. 549 (4th Dist. 1978) (sloping
surface created unnatural accumulations); Webb, supra (slope of parking lot altered
natural runoff). Plaintiffs have also argued that a defendant’s internal rules and policies,
such as a policy manual indicating that salt or other abrasives should be kept near to keep
walkways clear, should create a duty. In Fillpot v. Midway Airlines, Inc., 261 Ill.App.3d
237,633 N.E.2d 237, 198 Ill.Dec. 775 (4th Dist. 1994), the court rejected this approach.

When alleging a breach of a duty to clear a natural accumulation, the plaintiff must
show that a reasonable amount of time passed during which the defendant should have
removed the accumulated snow. To put it another way, there is no duty to remove if the
precipitation is recent or continuous. Williams v. Lincoln Tower Associates, 207
I.App.3d 913, 566 N.E.2d 501, 152 Ill.Dec. 814 (2d Dist. 1991). To this line of cases
must be added the proposition that the gratuitous clearing of snow and ice or spreading of
salt does not create a continuing duty to do so even if a party relies on it. Burke v. City of
Chicago, 160 Il.App.3d 953, 513 N.E.2d 984, 112 Ill.Dec. 375 (1st Dist. 1987).

How can we put all of this together? As the above cases indicate, it is not always clear
exactly how a particular patch of snow or ice formed. Nobody watches snow melt and
refreeze, so these cases necessarily involve a reconstruction of what may have happened.

The plaintiffs in these cases have been more successful when their theory of unnatural
accumulation is supported by expert testimony and empirical data. These cases are often
difficult for the plaintiffs to sustain without expert opinion. In order to avoid summary
judgment, plaintiffs may hire an architect or engineer to offer an expert opinion to the
effect that the slope of the parking lot caused snow from point A to melt and refreeze at
point B (where the plaintiff fell), thus creating an unnatural accumulation. It may be a bit
trite to suggest that the strongest predictor of whether the plaintiff can present a case and
survive summary judgment depends on whether he or she hires an expert, but as a
practical matter, this is a fairly accurate statement.



[3.4] The Contractually Assumed Duty Theory

As discussed in 883.2 and 3.3 above, Illinois law is fairly clear that a landowner has
no common-law duty to remove naturally accumulated snow or ice. One avenue often
used to attempt to impose a duty is by relying on contracts for snow removal, discussed
below. If the landowner hires a snow removal contractor, what kind of duty does he or
she assume? Again, the results of these cases are not always consistent nor easy to
reconcile.

The general proposition is that if one does remove snow, he or she assumes a duty to
do so in a nonnegligent fashion. There are cases that hold that liability may attach if a
landowner contractually or voluntarily assumes a duty to remove snow and ice but
negligently performs the task. For this reason, some of the cases in this area will focus on
the parties’ contractual duties. There is some authority for the proposition that, where the
landlord, by contract, has assumed a duty to remove snow and ice, the landlord may be
liable in tort for injuries sustained even as a result of natural accumulations. In
Schoondyke v. Heil, Heil, Smart & Golee, Inc., 89 Ill.App.3d 640, 411 N.E.2d 1168, 44
I11.Dec. 802 (1st Dist. 1980), the defendant condominium association in its declaration
and bylaws agreed to perform snow removal. One of the condominium residents slipped
and fell and sued the association. The court found potential liability where one to two
inches of snow had accumulated in the morning when the plaintiff left for work, and the
association had not removed the snow by time the plaintiff came home that evening.
Schoondyke is a favorite of the plaintiffs’ bar but to some extent can be limited based on
the fact that the plaintiff was a condominium owner and thus a party to the contract with
the association.

In addition to the landowner, snow removal companies are often sued in snow and ice
cases. This is due to the rule that a party who contracts with a property owner to remove
snow or ice also owes customers of that property owner a duty of reasonable care. Eichler
v. Plitt Theaters, Inc., 167 Ill.App.3d 685, 521 N.E.2d 1196, 118 Ill.Dec. 503 (2d Dist.
1988). A contrary result was reached in McBride v. Taxman Corp., 327 ll.App.3d 992,
765 N.E.2d 51, 262 1ll.Dec. 225 (1st Dist. 2002), in which the court held that neither a
snow removal contractor nor the property manager who hires the contractor is liable to a
third party for failure to remove snow, at least when the contract provides that a certain
height must accumulate. However, when the contract calls only for the removal of snow,
liability will not attach for failing to remove ice. Burke v. City of Chicago, 160 Il1l.App.3d
953, 513 N.E.2d 984, 112 Ill.Dec. 375 (1st Dist. 1987).

As with other types of snow and ice cases, the results of snow and ice cases involving
claims of contractual duties or assumption of duties are often hard to reconcile. Recent
caselaw in this area is more favorable to the defense and does somewhat limit the use of
the contractually assumed duty theory. In Judge-Zeit v. General Parking Corp., 376
I.App.3d 573, 875 N.E.2d 1209, 314 Ill.Dec. 922 (1st Dist. 2007), an invitee fell in a
parking garage. The contract between the owner and the garage operator did not



expressly impose a duty on the operator and only mentioned snow removal in the
schedule of reimbursable operating expenses. The operator’s having hired a snow
removal contractor did not create an affirmative duty to remove snow from the lot. The
court explained that property management companies do not undertake a duty to plow
their property by merely contracting with a snow removal company. Even more recently,
in Ciciora v. CCAA, Inc., No. 06-3036, 2007 U.S.Dist. LEXIS 93580 (N.D.Ill. Dec. 20,
2007), the court explained that a contractually assumed duty to remove snow and ice does
not usually mean a duty to remove all snow and ice. As these opinions often turn on their
facts, there is no clear bright-line rule on when a court will impose a duty based on a
contract.

[3.5] Immunity for Residential Property

For residential property, the Illinois legislature has provided protection for the
homeowner who shovels his or her walk. The Snow and Ice Removal Act, 745 ILCS
75/0.01, et seq., grants “immunity” to residential owners or occupants who remove or
attempt to remove snow or ice from a sidewalk as long as their conduct is not “willful or
wanton.” Section 2 of the Act reads:

Any owner, lessor, occupant or other person in charge of any residential
property, or any agent of or other person engaged by any such party, who
removes or attempts to remove snow or ice from sidewalks abutting the
property shall not be liable for any personal injuries allegedly caused by the
snowy or icy condition of the sidewalk resulting from his or her acts or
omissions unless the alleged misconduct was willful or wanton. 745 ILCS
76/2.

The Act does not benefit just the residential homeowner but also apartment and
condominium owners as well. Bremer v. Leisure Acres — Phase Il Housing Corp., 363
I1.LApp.3d 581, 842 N.E.2d 1151, 299 Ill.Dec. 799 (3d Dist. 2006) (affirming summary
judgment in favor of landlord and property manager of senior living facility); Yu v.
Kobayashi, 281 Ill.App.3d 489, 667 N.E.2d 106, 217 Ill.Dec. 313 (2d Dist. 1996)
(complaint dismissed against apartment owners and managers).

Moreover, the definition of “sidewalks abutting the property” is not limited to a
traditional “sidewalk” owned by a municipality but includes a walkway within the
premises (see Bremer, supra) and even a paved path between a stoop and a parking lot
(see Yu, supra).

Showing “willful or wanton” misconduct usually requires more than “mere”
negligence, such as a defendant’s “utter indifference” or “conscious disregard” for the
safety of others. This may be inferred from the “outrageous” nature of the conduct but
usually is not present in a case involving failure to adequately clear snow or ice. See
Kurczak v. Cornwell, 359 Ill.App.3d 1051, 835 N.E.2d 452, 460, 296 Ill.Dec. 418 (2d
Dist. 2005).



[3.6] Tracked-In Water — The Natural Accumulation Rule for Occurrences
Inside the Premises

Similar to the special rule for snow and ice, Illinois law also protects the proprietor
when the entrant falls on a natural or tracked-in accumulation of water inside the
premises. Many slip-and-fall accidents occur immediately inside the premises on rainy or
wet days, when water tracked in from customers’ shoes accumulates on the floor. In this
situation, the proprietor is usually not liable due to the natural accumulation rule. This is
called the Lohan rule, based on Lohan v. Walgreens Co., 140 I1l.App.3d 171, 488 N.E.2d
679, 94 11l.Dec. 680 (1st Dist. 1986). Lohan and several other cases hold that a landowner
does not have a duty to continuously remove snow or water that is tracked inside a
building from natural accumulations outside. See, e.g., Shoemaker v. Rush-Presbyterian-
St. Luke’s Medical Center, 187 I1l.App.3d 1040, 543 N.E.2d 1014, 135 Ill.Dec. 446 (1st
Dist. 1989) (hospital had no duty to remove natural accumulation of water in hallway
outside elevator); Bernard v. Sears, Roebuck & Co., 166 Ill.App.3d 533, 519 N.E.2d
1160, 116 Ill.Dec. 945 (1st Dist. 1988) (affirming summary judgment for defendant
where patron went through interior doors, walked over rug saturated with tracked-in
water, and slipped when she stepped onto tile floor that was wet from tracked-in water).

As a general proposition, proprietors will usually avoid liability if the accident
occurred on a wet day at or near the inside vestibule, as the claimant will seldom be able
to show that the source of the water was anything but natural. However, if the claimant is
able to show that the proprietor somehow created the condition, or aggravated it, there is
potential liability. See, e.g., Johnson v. Sears, Roebuck & Co., 186 Ill.App.3d 725, 542
N.E.2d 841, 134 Ill.Dec. 495 (1st Dist. 1989). In that case, several bags of garden soil,
one of which was broken and from which dirt was spilled, were piled next to the entrance
and there was a layer of mud near the entrance and on the floor where the claimant fell.
The claimant theorized that mud permitted additional puddles to accumulate. The natural
accumulation rule will not always insulate the proprietor from liability. In Koenig v.
National Super Markets, Inc., 231 1ll.App.3d 665, 569 N.E.2d 1329, 173 Ill.Dec. 450 (5th
Dist. 1992), the proprietor allowed the runoff mats to become saturated, and the tracked-
in water had accumulated to such a large puddle that nobody could even step around it. In
allowing potential liability, the court reasoned that it must have taken a long time to
saturate the mats; thus, the proprietor had constructive notice of the situation. Oddly
enough, the court never even mentioned the natural accumulation rule.

Plaintiffs have tried avoiding the natural accumulation rule by arguing that the
landowner “voluntarily assumed” a duty to keep the area free of accumulated water.
Thus, in Wilson v. Gorski’s Food Fair, 196 I1l.App.3d 612, 554 N.E.2d 412, 143 Ill.Dec.
477 (1st Dist. 1990), the plaintiff argued that a grocery store assumed such a duty by
having a maintenance manual requiring intermittent mopping of wet floors. The court
refused to find that this created a duty. See also Roberson v. J.C. Penney Co., 251
I1.App.3d 523, 623 N.E.2d 364, 191 Ill.Dec. 119 (3d Dist. 1993) (no duty created when
store placed mats that became saturated).



[3.7] Defects in Sidewalks and Walkways

Sidewalk defects are a common source of trip-and-fall claims. The primary defense to
sidewalk, walkway, and parking lot cases is to argue that the defect is open and obvious,
as discussed in detail in 882.1 — 2.4 above. The cases discussed here present other issues.
First, where is the sidewalk or walkway, and who owns and controls it? Next, there is
another body of law that looks at whether the defect itself is large enough, or significant
enough, to allow a claim.

The general rule is that a private landowner has no duty to maintain or repair public
sidewalks abutting its property. Dodd v. Cavett Rexall Drugs, Inc., 178 Ill.App.3d 424,
533 N.E.2d 486, 127 Ill.Dec. 614 (1st Dist. 1988). This rule also extends to areas like
parkways, which are usually owned by the municipality. Thus, in Burke v. Grillo, 227
HL.App.3d 9, 590 N.E.2d 964, 169 Ill.Dec. 45 (2d Dist. 1992), the court affirmed
summary judgment in favor of an apartment owner where a tenant had fallen on a rut in
the parkway area, finding that the owner’s cutting the grass in that area did not establish
requisite control of appropriation of the area.

Like every good rule, exceptions have developed for questionable situations. Thus,
the proprietor will be held to such a duty if it appropriates the sidewalk for its own use in
a way that prevents the public from using it in its ordinary manner, such as by blocking
the walk, parking on it, or using it to display goods. Dodd, supra. A duty will also be
imposed when the proprietor actually causes or contributes to the defective condition of a
public sidewalk. See Thiede v. Tambone, 196 Ill.App.3d 253, 553 N.E.2d 817, 143
I1l.Dec. 110 (2d Dist. 1990) (excessive heavy traffic damaged driveway and abutment
with public sidewalk where jogger had tripped, and court found property owner
potentially liable). For a further discussion of when a private landowner may be held
liable for accidents that occur on a municipality’s property, see 8§3.8 below.

Property owners do not have a duty to keep sidewalks in perfect condition, and slight
defects frequently found in traversed areas are not the basis for liability. This rule, called
the “de minimis” rule, is that some sidewalk deviations are too minor to be actionable.
The justification for the rule is that outdoor sidewalks are exposed to severe changes in
temperature and therefore are constructed in slabs that can expand or contract. While this
rule developed in cases involving municipalities, at least one court has applied it to
private landowners as well. Hartung v. Maple Investment & Development Corp., 243
I1.App.3d 811, 612 N.E.2d 885, 184 Ill.Dec. 9 (2d Dist. 1993). Other cases have limited
this. For example, in Harris v. Old Kent Bank, 315 Ill.App.3d 894, 735 N.E.2d 758, 249
I1l.Dec. 154 (2d Dist. 2000), in which the customer fell on a one-inch crack between
sidewalk slabs while exiting a bank, the court refused application of the de minimis rule
because the walkway was the only means of ingress and egress, and the bank could have
easily fixed it. In Bledsoe v. Dredge, 288 Ill.App.3d 1021, 681 N.E.2d 96, 224 Ill.Dec.
114 (3d Dist. 1997), the court refused to extend the de minimis rule to apply to a covered
entranceway. These cases suggest that the de minimis rule will not usually apply outside
the context of a municipality being sued for a sidewalk defect.



When the de minimis rule is applied, there is no mathematical formula or bright-line
test for determining what constitutes a de minimis defect, and the courts will look at each
case on its own facts. However, the de minimis rule has been applied to find no liability
in several cases in which the change in elevation between two sidewalk slabs is less than
2 inches. See Gleason v. City of Chicago, 190 Ill.App.3d 1068, 547 N.E.2d 518, 138
I11.Dec. 351 (1st Dist. 1989) (¥/«-inch crack not actionable); Birck v. City of Quincy, 241
I1.App.3d 119, 608 N.E.2d 920, 181 Ill.Dec. 669 (4th Dist. 1993) (17/s-inch discrepancy);
Hartung, supra (*/--inch). In Warner v. City of Chicago, 72 Ill.2d 100, 378 N.E.2d 502,
19 I1ll.Dec. 1 (1978), the court affirmed a jury verdict in favor of a plaintiff injured by a
2-inch variation in height between adjoining slabs. Looking at these cases as a whole, if
the plaintiff can show some aggravating factor, such as heavy traffic, in combination with
the minor defect, he or she may make a case. In general, the courts view these defects,
unless somehow aggravated, as defects that are routinely encountered in an ordinary
sidewalk.

[3.8] Ingress and Egress

Another common accident situation is the customer who slips and falls while entering
or exiting the premises. Again, the courts are guided in these cases by the duty of
reasonable care. In some cases, this duty of reasonable care may even extend beyond the
boundaries of the proprietor’s land.

A proprietor owes a duty to its patrons to provide a reasonably safe means of ingress
and egress from its place of business. This duty was discussed in Kittle v. Liss, 108
I1.App.3d 922, 439 N.E.2d 972, 64 Ill.Dec. 307 (3d Dist. 1982). In Kittle, a patron fell on
a small patch of ice near the top of the stairway at the main entrance of a tavern. The ice
had accumulated naturally. However, there was evidence that the primary means of
illuminating the stairway had been turned off and that it was dark. The court found
potential liability for inadequate lighting on these facts and stated that the duty of a
commercial proprietor to provide reasonable safe means of ingress and egress was not
abrogated by the presence of natural accumulation of snow or ice. Kittle is often cited to
avoid the natural accumulation rule. Ciciora v. CCAA, Inc., No. 06-3036, 2007 U.S.Dist.
LEXIS 93580 (N.D.III. Dec. 20, 2007), limits Kittle somewhat and explained that a
reasonably safe means of ingress and egress requires the property owner to properly
illuminate the egress and repair or give notice of dangerous conditions on the property
but does not create an obligation for any property owner to plow their egress.

Several different types of ingress and egress cases have been reported. The following
examples are illustrative although hard to reconcile:

e A tavern patron alleged that the entryway was dangerous because a glass door
allowed sunlight to enter the vestibule, which made it difficult to see. The case went to
the jury, which found for the defendant. Trimble v. Olympic Tavern, Inc., 239 Ill.App.3d
393, 606 N.E.2d 1276, 180 Ill.Dec. 199 (2d Dist. 1993).



e A mail carrier was exiting a laundromat at the top of an exit ramp and slipped in a
puddle of standing water. The plaintiff did not allege or argue any negligent design of the
ramp. Because the plaintiff did not show that the source of water was anything but
natural, and there was no evidence that the means of ingress and egress were unsafe for
any reason other than the water, the court affirmed summary judgment for the defendant.
Branson v. R & L Investment, Inc., 196 Ill.App.3d 1088, 554 N.E.2d 624, 143 Ill.Dec.
689 (1st Dist. 1990).

The duty to provide a reasonably safe means of ingress and egress can extend not
only to the confines of the premises but also, in certain situations, to areas beyond the
precise boundaries of the proprietor’s premises. In Cooley v. Makse, 46 Ill.App.2d 25,
196 N.E.2d 396 (2d Dist. 1964), a tavern patron fell on a city-owned brick sidewalk that
was two or three feet from some steps leading to the tavern entrance. The sidewalk was
heaved up due to tree roots. The court found that the tavern knew of this condition and
reasonably could have anticipated injuries to its patrons, particularly after dark. The court
found liability, reasoning that as the defendant had prescribed the route to its building, it
was under a duty to properly illuminate, give adequate warning of, or cause to be repaired
a known, dangerous condition even though that condition was beyond the border of its
property. Similarly, in McDonald v. Frontier Lanes, Inc., 1 1ll.App.3d 345, 272 N.E.2d
369 (2d Dist. 1971), the court found potential liability where the plaintiff fell in a hole on
the parkway just outside a parking lot, and the owner of the lot knew of the hole. Liability
for conditions outside the premises has not been extended, however, to encompass the
ordinary danger of crossing a public roadway to get from a parking lot to the premises.
Swett v. Village of Algonquin, 169 I1l.App.3d 78, 523 N.E.2d 594, 119 Ill.Dec. 838 (2d
Dist. 1988).

[3.9] Disabled Patrons

Special issues may be presented if the entrant is disabled. The Americans with
Disabilities Act of 1990 (ADA), 42 U.S.C. 812101, et seq., has specific provisions
regarding handicapped access. Surprisingly, there are no reported Illinois decisions to
date as to whether the Act creates a tort duty to create a reasonably safe access for
disabled individuals.

There are some pre-ADA decisions that suggest that a landowner may have a special
duty to make its premises safe for disabled patrons. In Erne v. Peace, 164 1ll.App.3d 420,
517 N.E.2d 1203, 115 Ill.Dec. 517 (2d Dist. 1987), a legally blind elderly lady visited the
defendant’s premises. The defendant knew of her impairment but failed to warn her of a
concrete step/stoop going from the building to the porch. The court found potential
liability. Frankly, one cannot imagine a more sympathetic plaintiff than the little old blind
lady in Erne who was left to navigate a defective stoop by herself, while her hosts knew
she was blind.



In Hodges v. Jewel Cos., 72 1ll.App.3d 263, 390 N.E.2d 930, 28 Ill.Dec. 571 (2d Dist.
1979), an invitee who used leg braces and crutches was attempting to enter an office. The
threshold had a raised two-and-one-quarter-inch step immediately under the door and an
unusually high door pull. The plaintiff was injured while trying to negotiate his way
inside the building and presented expert testimony that the entranceway did not conform
to proper architectural standards. The court reasoned that even if the rise at the
entranceway would not have bothered an able-bodied person, the defendant solicited
business from the general public, which includes disabled people. Therefore, the court
found that the defendant should contemplate the entrance of disabled people through its
doorway and found potential liability. Tracy v. Village of Lombard, 116 Ill.App.3d 563,
451 N.E.2d 992, 71 Ill.Dec. 838 (2d Dist. 1983), is another case in which the court found
a duty where the plaintiff was on crutches and fell on some stairs. However, in Tracy
there was positive evidence of defects in the stairs, of which the defendant had actual
notice, defects in stairs are more dangerous than defects in sidewalks, and the defect was
conspicuous and readily apparent. In Nelson v. Commonwealth Edison Co., 124
I1.App.3d 655, 465 N.E.2d 513, 80 Ill.Dec. 401 (2d Dist. 1984), the court described
Tracy as an example of a willingness on the part of the judiciary to stretch foreseeability
to rather unusual lengths in order to establish a duty.

A later case, Prostran v. City of Chicago, 349 Ill.App.3d 81, 811 N.E.2d 364, 285
I11.Dec. 123 (1st Dist. 2004), involved a visually impaired pedestrian who sued the city
after falling on a sidewalk defect. Despite her visual limitations, she was able to
appreciate that there was a defect. The court affirmed entry of summary judgment, as the
defect was still open and obvious, and even this plaintiff could have appreciated it. The
court noted that a disabled or handicapped person, whether blind, deaf, aged, or lame,
will be held to exercise that degree of care that an ordinary prudent person with the same
condition would have exercised under similar circumstances and that a disabled person
may be required, under particular circumstances, to take more precautions than a person
who is not disabled.

Foreign Substances — Is the Banana Peel Yellow or Brown?

[3.10] General Approach — Is the Substance Related to the Proprietor’s
Business?

When is the proprietor liable for a slip and fall on a foreign substance on the floor? In
Donoho v. O’Connell’s, Inc., 13 11l.2d 113, 148 N.E.2d 434 (1958), the Illinois Supreme
Court established specific rules for this type of case. Liability will be imposed in the
following situations:

e if the substance was placed there by the negligence of the proprietor; or

e if there is no showing as to how the substance got there but the proprietor knew of
its presence (actual notice); or



e if the substance was there for a sufficient length of time such that the proprietor in
the exercise of ordinary care should have discovered it (constructive notice).

How does one determine, after the fact, how a particular foreign substance was placed on
the floor and how long it had been there? In evaluating these cases, one must keep in
mind that circumstantial evidence can be sufficient to establish liability. Additionally,
some hindsight and inferential logic may be called for.

In reviewing the cases over the years, the Illinois Supreme Court in Donoho, supra,
observed that where there is no actual evidence as to how the substance got on the floor,
courts are more likely to infer that the substance got there through acts of the proprietor if
the substance is related to its business and are unlikely to do so if the substance is
unrelated. This is illustrated by comparing the following cases:

e A customer in a beauty shop slipped on a patch of soapy water. The court inferred
that it came from the proprietor and allowed liability. Sundberg v. Boal, 320 I1l.App. 138,
49 N.E.2d 824 (1st Dist. 1943).

e A commuter slipped on a banana peel in a train station. The court denied liability.
Davis v. South Side Elevated R.R., 292 I1l. 378, 127 N.E. 66 (1920).

e The plaintiff slipped on a grape on the floor at a grocery store. The grape was in
the produce aisle near the back room for employees only. The court found potential
liability, inferring that the proprietor could have caused the grape to be there. Little v.
Metropolis IGA Foods, Inc., 188 Ill.App.3d 136, 544 N.E.2d 28, 135 Ill.Dec. 671 (5th
Dist. 1989).

To further complicate the matter, the court will be more likely to infer that a
substance that is related to the business was placed on the floor by the proprietor when it
is in close proximity to the place the proprietor stored it or transported it or when the
business practice of the defendant or the location of the object on the floor made it likely
the defendant put it there. In this situation, the courts will effectively do away with the
notice requirement. Thus, in Donoho, supra, in which a restaurant patron slipped on an
onion ring, the court was willing to infer that the busboy dropped the onion ring because
the fall happened near the busboy’s station.

To put it another way, if the foreign substance or object is on the premises due to the
act of the proprietor, it is not necessary to establish actual or constructive notice on the
proprietor’s part. On the other hand, if there is no showing that the proprietor caused the
substance to be on the floor and the foreign object got there some other way, then the
plaintiff must show that the landowner had actual or constructive notice of the condition.
The best example to illustrate this proposition is a banana peel on the floor of a grocery
store. If it is found in the produce section and is there perhaps because the stock boy












the duty of reasonable care and actual or constructive notice of the defect still apply (as
discussed in 883.1 — 3.11 above), there are some specific rules. Under Illinois law, the
“mere waxing or oiling of a floor” will not support liability; thus, where the only
evidence of a dangerous condition is the characterization of a floor as “slick, slippery,
high gloss,” etc., this in and of itself will usually not support liability. Lucker v. Arlington
Park Race Track Corp., 142 1ll.App.3d 872, 492 N.E.2d 536, 538, 97 Ill.Dec. 100 (1st
Dist. 1986). Accord Kotarba v. Jamrozik, 283 Ill.App.3d 595, 669 N.E.2d 1185, 218
I1.Dec. 659 (1st Dist. 1996). If the slip and fall occurs on a natural floor, such as polished
wood or tile, there is no negligence merely for having a floor of a commonly accepted
design. Rather, the claimant must show something more, such as using an excessive
amount of wax, applying it unevenly, treating a part of the floor with wax and leaving
part untreated, or polishing a floor where people would unexpectedly step on the freshly
polished surface. This rule was most recently applied Carlson v. Wal-Mart Stores, Inc.,
No. 06 C 4318, 2007 U.S.Dist. LEXIS 94441 (N.D.Ill. Dec. 21, 2007), in which the court
found no liability even though every witness described the floor as slippery, but there was
no hard evidence as to why this was so.

This kind of case will almost always require expert testimony from the plaintiff. For
example, in Sommese v. Maling Brothers, Inc., 36 111.2d 263, 222 N.E.2d 468 (1966), the
plaintiff slipped on a wet tile floor in a store vestibule. She established potential liability
with the help of an expert witness, an architect, who testified that terrazzo is hazardously
slippery when wet, and that this particular type of tile should not have been used for an
entranceway without the addition of an abrasive material. Similarly, in Lee v. Philips
Petroleum Co., No. 00 C 4070, 2001 U.S.Dist. LEXIS 7478 (N.D.Ill. May 31, 2001), the
court found potential liability when the plaintiff’s expert witness testified that the floor
surface was unreasonably slippery when wet. The court did note that liability would not
normally attach for commonly used materials. A contrary result was reached in Richter v.
Burton Investment Properties, Inc., 240 I1l.App.3d 998, 608 N.E.2d 1254, 181 Ill.Dec.
780 (2d Dist. 1993), in which a mail carrier brought a slip-and-fall action against the
landlord of an apartment building, alleging that the ceramic tile floor in the building’s
foyer was unreasonably slippery. However, the plaintiff did not produce any expert
testimony or provide a factual basis for this conclusion. For these reasons, the court
affirmed summary judgment in favor of the property owner.

As a general rule, and as indicated in Lee, supra, commonly used floor materials
should not be the basis for liability. Floor tile and finish manufacturers have developed
tests and industry standards to measure the “coefficient of friction” of the various
floorings. However, these standards are also well-known to expert witnesses. Given
Sommese, supra, and Lee, whether such a case can survive in large part depends on
whether the plaintiff is willing to hire an expert witness.



[3.13] Uneven or Cracked Floor Surfaces

What rules apply when the accident is caused by a defect on the walking surface, such
as a crack or indentation? First, the de minimis rule, discussed in 83.7 above in relation to
sidewalks, has questionable application to cracks on inside flooring. Bledsoe v. Dredge,
288 11.App.3d 1021, 681 N.E.2d 96, 224 Ill.Dec. 114 (3d Dist. 1997). Thus, in situations
in which there is some positive evidence, however slight, of a defect in the flooring, such
as holes, worn boards, cracks, or depressions, the case will almost always go to the jury.
In Tracy v. Village of Lombard, 116 I1l.App.3d 563, 451 N.E.2d 992, 71 Ill.Dec. 838 (2d
Dist. 1983), the plaintiff tripped on some cracks in the tile of the stairway. The cracks
were only about Y/s-inch wide, Y16~ to 3/x-inch deep, and 2 to 9 inches long. On these facts,
the court held that although the cracks were very small, there was positive evidence of a
defective condition such that the case was properly given to the jury. Similarly, the
plaintiff in Bellerive v. Hilton Hotels Corp., 245 Ill.App.3d 933, 615 N.E.2d 858, 860,
186 I1l.Dec. 54 (2d Dist. 1993), was able to keep her case alive with testimony that there
was a “little indentation” in the step that played a part in causing her to fall. While these
cases may be explained in some part as a result of the conditions involving steps as
opposed to a flat surface, they do illustrate that even minor defects on the premises will
usually suffice to allow the case to go to a jury.

[3.14] Stairs and Steps

Many fall-down cases occur on stairs and steps. Stairs by their very nature create the
risk that persons using them might fall. Therefore, an open and obvious stairway is not
made unreasonably dangerous solely because of the normal risks a person takes when
using stairs. Glass v. Morgan Guaranty Trust Co., 238 Ill.App.3d 355, 606 N.E.2d 384,
179 1ll.Dec. 552 (1st Dist. 1992). In Glass, the plaintiff argued that the stairs were
unreasonably steep, yet she failed to identify any engineering or architectural standards
that were violated. She also claimed that her fall was caused by the uniform stair color,
which left her unable to tell where one step ended and the next began. However, the
plaintiff had seen the stairs, recognized them as stairs, and comprehended the risk as she
descended them. On these facts, the court held that there was no potential liability. See
also Fahey v. State & Madison Property Ass’n, 200 I1l.App.3d 437, 558 N.E.2d 192, 146
I1.Dec. 229 (1st Dist. 1990) (plaintiff injured while using visible steps in washroom;
court found no common-law duty to provide handrails for the steps).

Several cases have found liability or potential liability when some aspects of the
staircase or steps presented a dangerous condition. Thus, liability was found in Wright v.
Stech, 7 11l.App.3d 1068, 288 N.E.2d 648 (1st Dist. 1972), in which the proprietor failed
to keep a staircase properly illuminated and free of debris. Liability was also present in
Villarreal v. Lederman, 93 Ill.App.3d 976, 418 N.E.2d 81, 49 Ill.Dec. 437 (1st Dist.
1981), in which the plaintiff presented evidence that the stairways were narrow and that
each step had a metal stripping that was loose and not firmly attached to the stair tread.
Similarly, potential liability was found in Bellerive v. Hilton Hotels Corp., 245 1l1l.App.3d



933, 615 N.E.2d 858, 186 Ill.Dec. 54 (2d Dist. 1993), in which the plaintiff’s fall was
caused by an uneven surface on one of the steps. Stairs or steps that have been found
unreasonably dangerous often involve some hidden or obscured danger. Thus, in
Allgauer v. Le Bastille, Inc., 101 I1l.App.3d 978, 428 N.E.2d 1146, 57 Ill.Dec. 466 (1st
Dist. 1981), potential liability was found when a restaurant patron stepped through a door
expecting a flat surface or landing and fell down a stairway that had been concealed from
view by the door.

A more common liability theory in stair or step cases is that the configuration of the
step or stair violates a building code or architectural standard by being too narrow or too
steep, by lacking handrails, or by some other claimed defect. This type of theory will
usually allow the case to go to a jury. For a discussion of the how building code issues
are applied in these cases, see 885.1 and 5.2 below.

Sometimes a theory of liability may seem to be a bit of a stretch, but the case may
still go to the jury. Thus, in Halpin v. Pekin Thrifty Drug Co., 79 Ill.App.2d 153, 223
N.E.2d 708, 709 (3d Dist. 1967), the court affirmed a jury verdict in favor of a customer
who fell over a five-inch “upward step.” There was nothing per se dangerous about the
step in and of itself. The plaintiff claimed that because the floor surface before the step,
the step itself, and the floor surface after the step were covered with the same material,
and because there was no handrail or marker, it was difficult to apprehend where the level
of the floor changed.

[3.15] Other Conditions

While most injuries occur as a result of slipping and falling on floors or other walking
surfaces, accidents on commercial premises can occur in unique ways. For these
accidents, the same rules apply regarding the duty of reasonable care. The key for these
cases seems to be whether it is reasonable for the proprietor to anticipate the accident. For
example, the court found potential liability where a customer was hurt by a falling paint
can when she stretched to reach a product stacked above the can, as there was an issue as
to whether the store had negligently displayed the items. Staten v. Pamida, Inc., 189
1. App.3d 125, 544 N.E.2d 1325, 136 Ill.Dec. 550 (5th Dist. 1989). Similarly, liability
was found for negligently stacking glass soda bottles that fell from the shelf and injured a
customer. Lovejoy v. National Food Stores, Inc., 12 1ll.App.3d 982, 299 N.E.2d 816 (5th
Dist. 1973). In Pullia v. Builders Square, Inc., 265 1l1l.App.3d 933, 638 N.E.2d 688, 202
I11.Dec. 820 (1st Dist. 1994), a customer had a finger severed when it caught on a storage
rack used as a step to retrieve goods sorted out of reach. The court found potential
liability in that the store had a duty of reasonable care as it was foreseeable that a
customer would step on the rack and could be injured. A contrary result was reached in
Rivas v. Westfield Homes of Illinois, Inc., 295 Ill.App.3d 304, 692 N.E.2d 1359, 230
I11.Dec. 193 (2d Dist. 1998), in which the plaintiff was injured at the construction site of
his new home when he attempted to move a large stack of drywall panels leaning against
a wall. The court found no duty on behalf of the developer to warn of this open and
obvious danger.



There is also no clear rule for chairs or stools. In Hodges v. St. Clair County, Illinois,
263 111.App.3d 490, 636 N.E.2d 67, 200 Ill.Dec. 876 (5th Dist. 1994), an elderly lady was
attempting to sit down on a backless stool and lost her balance and fell. She argued that
she had expected a stool with a back, as that type of stool had been present on her prior
visits. The court found no potential liability, as the stool in and of itself was not
dangerous, and the proprietor had no reason to anticipate that the stool would cause
injury. Similarly, in Nickel v. Hollywood Casino — Aurora, Inc., 313 Ill.App.3d 925, 730
N.E.2d 1212, 246 Ill.Dec. 747 (2d Dist. 2000), a stool slipped out from under the plaintiff
as she tried to sit on it. However, the plaintiff in that case could offer no facts to show
that the defendant had any notice of any problem with the stool. Although the plaintiff’s
fall may have been due to a defective stool, it is also possible that the plaintiff simply
slipped off the stool. The court explained that “the defendant could not be liable for the
plaintiff’s injuries unless it knew that the stool was defective or by reasonable
investigation could have discovered such a defect.” 730 N.E.2d at 1216.

There is an older Illinois decision suggesting that, in the appropriate case, the Illinois
courts might adopt the rule that, at least in a commercial setting, a chair offered to a
patron should not collapse, and that if a chair does collapse, the court will infer
negligence on the part of the owner. In Hunter v. Alfina, 112 1ll.App.2d 432, 251 N.E.2d
303 (1st Dist. 1969), the court refused to apply this inference against a homeowner
defendant, sued after a guest suffered injuries when a kitchen chair collapsed for no
apparent reason. The court did state, however, that a different situation would be
presented if the defendant had been a business open to the public, who should know that
its chairs will be subject to a variety of frequent and debilitating uses and should be
required to take appropriate precautions for the safety of customers. Strangely enough,
Hunter has not been cited in another opinion in for more than 25 years, and the Illinois
courts have not adopted this analysis.

Falls resulting from tripping on rugs or mats, without evidence of a defect in the rug
or mat, generally do not support liability. Robinson v. Southwestern Bell Telephone Co.,
26 1ll.App.2d 139, 167 N.E.2d 793 (4th Dist. 1960) (no liability where plaintiff
apparently caught a heel of her shoe in a hexagon hole in a nonskid mat); Rathbun v. Old
Barn Restaurant, 4 Ill.App.3d 723, 281 N.E.2d 726 (1st Dist. 1972). This is hardly an
iron-clad rule. In Fearheiley v. Summers, 246 1ll.App.3d 86, 614 N.E.2d 1377, 185
I1.Dec. 692 (5th Dist. 1993), the plaintiff, a minor, was leaving her boyfriend’s home and
tripped on a throw rug on a wooden floor on the porch. She fell through a glass storm
door, which broke. The court reasoned that, as the defendants knew of the dangerous
condition created by the porch, rug, and door, there was potential liability.



Liability for Construction
Site Accidents

[4.1] Introduction

Construction site accident claims have yielded a considerable body of caselaw. Most
claims involve the employee of a subcontractor, such as a carpenter, plumber, or painter,
who is unable to sue his employer directly due to the exclusive remedy provisions of the
Illinois Workers” Compensation Act, 820 ILCS 305/5(a). The employee will then sue the
general contractor and the premises owner or possessor. These cases regularly present
issues of employers’ liability and contractual allocation of risk that are only briefly
touched on in this guide. Our main focus remains the nature of the liability case presented
against the premises owner.

[4.2] The Nature of the Premises Liability Case in a Construction Accident Setting

If the injury results from an unsafe work practice, such as failing to use fall protection
or wear a hardhat, the general contractor will usually defend the case by arguing that he
did not “retain control” of the subcontractor’s work. These cases are generally decided
under 8414 OF THE RESTATEMENT (SECOND) OF TORTS (1965), which states:

One who entrusts work to an independent contractor, but who retains the
control of any part of the work, is subject to liability for physical harm to
others for whose safety the employer owes a duty to exercise reasonable care,
which is caused by his failure to exercise his control with reasonable care.



The leading Illinois case in this area is Rangel v. Brookhaven Constructors, Inc., 307
I1.App.3d 835, 719 N.E.2d 174, 241 11l.Dec. 313 (1st Dist. 1999). In Rangel, the plaintiff
was injured while stepping on the braces of a scaffold erected by a subcontractor. The
evidence was such that the general contractor never directed the “operative details” of the
work performed by the subcontractor and by the plaintiff. It was the subcontract that
supplied the scaffold, and it was the subcontractor, not the general, that directed the
plaintiff to use the braces when necessary for positioning himself on the scaffold. There
was nothing to suggest that the general contractor knew or had notice of this hazardous
work method. On these facts, the court affirmed summary judgment on the ground that
the general had not “retained control” over the subcontractor’s work. There have been
numerous cases decided since Rangel, but most of them involve general contractors.

Whatever a general contractor’s duty may be, the Illinois courts will analyze the issue
of the duty of a landowner or possessor independently and will do so even if that
landowner or possessor is the same general contractor. This is especially so if the injury
results from a condition on the premises, such as a trench, rather than an unsafe work
practice. In this situation, the court will analyze the contractor’s liability under
RESTATEMENT 8343, like any other landowner, as discussed in §1.3 above.

The framework for these cases is discussed in Clifford v. Wharton Business Group,
L.L.C., 353 Ill.App.3d 34, 817 N.E.2d 1207, 288 Ill.Dec. 557 (1st Dist. 2004). The case
involved a carpenter who was injured when a wall collapsed on him. The record before
the court indicated that the general contractor, who also was the owner and possessor of
the site, did not direct the carpenters on how to perform their tasks or even hold safety
meetings or maintain safety rules. The general contractor was granted summary judgment
on the construction negligence claim pursuant to RESTATEMENT 8414, which requires
a general contractor to have “retained at least some degree of control over the manner in
which the work is done” in order to be held liable. RESTATEMENT (SECOND) OF
TORTS 8414, cmt. c. However, the plaintiff filed a second amended complaint, adding a
premises liability count under §343 of the RESTATEMENT, which sets forth the
standard of care for an owner or possessor of premises, regardless of whether there is
construction involved. See §1.3 above.

The plaintiff in Clifford argued that 8414 (retained control) and 8343 (premises
liability) were not mutually exclusive, i.e., that there may be liability under one section,
even if there is no liability under the other. The appellate court agreed. Therefore, even
though the general contractor had been awarded summary judgment under 8414, the
plaintiff still had the right to proceed under the 8343 premises liability count. The court
stated, “The duty of reasonable care imposed on a general contractor as the owner or
possessor of the premises is independent of its duty to exercise reasonable care where it
retains control of work entrusted to an independent contractor.” 817 N.E.2d at 1214. The
court ruled that the general contractor was potentially liable under the 8343 premises
liability count, as there was an issue of fact as to whether the injury by this condition on
the defendant’s property was foreseeable.



To no one’s surprise, Clifford has had a fairly immediate impact in this practice.
Plaintiffs’ attorneys now routinely include a §343 premises liability count in complaints
stemming from accidents at construction sites involving a condition on the premises. As
in Clifford, even if the plaintiff cannot show “retained control” under the traditional §414
construction theory, the plaintiff still has the opportunity to proceed on a traditional
premises liability/negligence theory.

Clifford has been distinguished in some subsequent opinions in which the plaintiff has
not sustained a case under 8343. In Moiseyev v. Rot’s Building & Development Inc., 369
I1.App.3d 338, 860 N.E.2d 1128, 308 Ill.Dec. 46 (3d Dist. 2006), the plaintiff was
injured when he fell from a scaffold. The defendant testified that he had seen the scaffold
but never inspected it, did not have much familiarity with scaffolds or their construction,
and had no reason to think the scaffold unsafe. The scaffold was constructed entirely by
the subcontractor, and there was no evidence that anyone had ever informed the
defendant of the problem. The court rejected his premises liability claim against the
general contractor because there was no evidence that the defendant had any knowledge,
whether actual or constructive, of the unsafe situation. Likewise, in Recio v. GR-MHA
Corp., 366 1l1l.App.3d 48, 851 N.E.2d 106, 303 Ill.Dec. 208 (1st Dist. 2006), the plaintiff
was employed as a roofer by a subcontractor on a remodeling project for one of the
defendants, a general contractor. While carrying a bundle of shingles to the roof of a two-
story apartment building, the plaintiff lost his balance, fell to the ground, and was
severely injured and died the next day. The court found that there was no evidence the
defendants were informed or should have known of a shingle shortage on the roof and
that even had they been aware of the shortage, they had no notice that the subcontractors’
employees would take the course of action they did. In rejecting the plaintiff’s claim for
premises liability, the court held that no liability could be imposed unless the owner of
the premises had actual or constructive knowledge of the unsafe situation. Later, in Joyce
v. Mastri, 371 Ill.App.3d 64, 861 N.E.2d 1102, 308 Ill.Dec. 537 (1st Dist. 2007), the
court refused to find a contractor liable for an accident that happened when a ladder
failed, absent any notice that the contractor knew or should have known of a problem
with the ladder.

The impact of the Clifford, Moiseyev, Recio, and Joyce decisions is that these
construction injury cases will be governed by the same principles applicable to other sorts
of premises liability cases, as discussed above. The premises liability theory fits better
when the allegedly dangerous condition is truly a condition on the land, like a trench or a
hole in a floor, rather than a dangerous work practice. As to the potential liability of the
contractor under this theory, the case will usually turn on the issue of notice, i.e., whether
the contractor or owner knew or should have known of the condition or the unsafe
situation. In this regard, the construction accident cases differ little from the business
invitee trip-and-fall cases.



5 The Impact of Building Codes,
Statutes, and Ordinances

[5.1] Introduction

Building codes cover virtually every part of the premises, from ingress and egress to
stairways, handrails, ramps, windows, and width of corridors. The codes contain very
specific requirements, such as

e the presence of handrails on both sides of stairwells (Chicago Municipal Code
§13-160-320);

e maximum vertical rise of flight of stairs (9 feet), length of landing (not less than
width of stairs), and riser height and tread depth (4 to 7 inches high and at least 11
inches deep) (Chicago Municipal Code 8813-160 through 13-310; BOCA
(Building Officials Conference of America National Building) Code §1009.3;

e handicapped ramps made of specified surfaces and with specified dimensions
(Chicago Municipal Code §13-160-470);

e maximum slope for ramps (1 unit vertical to 12 units horizontal) and specified
composition (approved slip-resistant materials) (BOCA Code 8§81010.2,
1010.7.1).



[5.2] Violations and Consequences

What are the consequences of a proprietor violating an applicable building code or
statute? Building codes and statutes often define the proprietor’s duty, such that proof of
a code violation constitutes evidence of the proprietor’s negligence. As the lllinois
Supreme Court has held, a violation of a building code is prima facie evidence or
evidence sufficient in and of itself to show the proprietor’s negligence. In Kalata v.
Anheusuer-Busch Cos., 144 11l.2d 425, 581 N.E.2d 656, 163 Ill.Dec. 502 (1991), the
plaintiff was injured when he fell on snow- and ice-covered stairs outside a building. The
stairs did not have a second handrail, which violated the Chicago Building Code. The
evidence at trial showed that the absence of the second handrail proximately caused the
accident, given the slippery conditions. The court allowed liability even though the snow
and ice could have been due to a natural accumulation.

In Illinois, the violation of an applicable statute or ordinance is prima facie evidence
of negligence. Kalata, supra. A party claiming injury due to such a violation must show
that (a) she belongs to the class of persons the ordinance was designed to protect, (b) the
injury is of the type the ordinance was designed to prevent, and (c) the violation
proximately caused the injury. In McCarthy v. Kunicki, 355 Ill.App.3d 957, 823 N.E.2d
1088, 291 Ill.Dec. 502 (1st Dist. 2005), the appellate court found reversible error when
the trial court refused to instruct the jury that a certain outdoor stairway that lacked
handrails could be found to be in violation of a municipal ordinance requiring them.

A good example of how courts apply a statutory standard in a premises liability case
can be found in Bier v. Leanna Lakeside Property Ass’n, 305 Ill.App.3d 45, 711 N.E.2d
773, 238 1ll.Dec. 386 (2d Dist. 1999). The plaintiff was injured when he fell off a rope
swing into a lake, striking his head on the lake bottom. The court found that the dangers
of using a rope swing were open and obvious, such that there was no liability under a
common-law negligence approach. However, the Illinois Swimming Pool and Bathing
Beach Code, 77 IlIl.Admin. Code pt. 820, had particular requirements as to rope swings
and water depth, and the court held that even if there was no common-law duty on the
part of the association that owned the lake, violation of the code constituted evidence of
negligence, such that the case should go to the jury.

Violation of a building code or statute can also expose a landowner to liability, where
that landowner might otherwise be able to avoid liability because he or she is not in
possession of the property. Generally, a landowner who conveys away his or her
possession of the premises through a lease has no continuing tort duty for those premises.
See 8811.1 — 11.5 below. However, a municipal ordinance or other statute may impose
on the owner a nondelegable duty to keep the premises in compliance with that statute,
such that the owner can be liable for a violation even though he or she has surrendered
possession and control of the premises to their tenant. This was the situation in Lombardo
v. Reliance Elevator Co., 315 Ill.App.3d 111, 733 N.E.2d 874, 248 Ill.Dec. 199 (1st Dist.
2000), in which the court held an owner of a commercial building leased to a bank liable



for violation of an ordinance requiring owners of the property to keep elevators in good
repair, even though the owner had never been in possession of the bank building.

Several of the reported cases concerning building code violations involve situations in
which the violations allegedly caused or contributed to injuries incurred during fires. In
McShane v. Chicago Investment Corp., 235 Ill.App.3d 860, 601 N.E.2d 1238, 176
I11.Dec. 540 (1st Dist. 1992), several firefighters were injured and killed while fighting a
fire in a high-rise building. The configuration of the 25th floor lobby, where the
firefighters were trapped, violated city codes in that there were no signs indicating the
location of the exits or stairwells and because a partition separated the elevator lobby
from the stairwell leaving no other means of egress. The court in this case affirmed a
verdict in the firefighters’ favor against the building owner, as these code violations
proximately caused the injuries and deaths. See also Harris v. Chicago Housing
Authority, 235 I1l.App.3d 276, 601 N.E.2d 1011, 176 Ill.Dec. 313 (1st Dist. 1992) (failure
to maintain operable standpipes in accordance with fire safety regulators); Dini v.
Naiditch, 20 1ll.2d 406, 170 N.E.2d 881 (1960) (multiple code violations such as failing
to provide fire doors and allowing trash and litter to accumulate in corridors).

While compliance with the codes may be a defense, a lack of citations does not
demonstrate compliance. In Williams v. Stanfill, 202 I1l.App.3d 696, 560 N.E.2d 29, 147
I11.Dec. 881 (2d Dist. 1990), a tenant of a building claimed that his injuries were caused
by the owner’s failure to comply with a code section requiring two means of egress. The
court found potential liability and rejected the owner’s argument that the building was
adequate because it had never been cited by the city building inspector.

Other examples of building code or other local ordinance violations include O’Neil v.
Krupp, 226 1ll.App.3d 622, 589 N.E.2d 185, 168 Ill.Dec. 71 (3d Dist. 1992) (potential
liability for owner of property abutting intersection who failed to trim vegetation to
maintain adequate sight-lines in accordance with local ordinance; overgrown vegetation
contributed to intersection accident because motorists could not see each other
approaching), and Shehy v. Bober, 78 I1l.App.3d 1061, 398 N.E.2d 80, 34 Ill.Dec. 405
(1st Dist. 1979) (affirming jury verdict against apartment owner where child fell through
window; window not equipped with latch hardware in violation of Chicago Housing
Code).

While violation of a building code may be prima facie evidence of the breach of the
duty of reasonable care, it does not automatically establish liability. The plaintiff still
must show, as in any negligence case, that the defendant’s breach of duty was the
proximate cause of his or her injuries. Thus, in Chmielewski v. Kahfeldt, 237 1l1l.App.3d
129, 606 N.E.2d 641, 179 Ill.Dec. 809 (2d Dist. 1992), in which a dog caused an accident
by knocking the plaintiff down a flight of stairs that lacked a handrail in violation of the
code, there was no potential liability because the condition of the stairs did not cause the
injury. See also Bickerman v. Wosik, 245 1l1l.App.3d 436, 614 N.E.2d 551, 185 Ill.Dec.
417 (3d Dist. 1993) (even if stairs did violate building codes, no liability where there was



no evidence that such violations caused injuries). The plaintiff must also show that the
purpose of the code section is to protect against the type of injury that occurred. Kostecki
v. Pavlis, 140 1ll.App.3d 176, 488 N.E.2d 644, 94 1ll.Dec. 645 (1st Dist. 1986) (plaintiff
could not use code section regarding egress to support liability when door slammed on
her hand; code section was enacted for purpose of fire safety).

Building code violations are technical matters. In most cases, an architect or engineer
will need to inspect the premises to determine if it is in conformity with the local code.
Several different codes may or may not apply, and “grandfather” clauses may exempt
buildings built before certain sections were enacted. In addition to building codes,
ordinances, and statutes, various portions of the premises may be judged by other types of
standards, such as the American National Standards Institute (ANSI). The jury may even
hear evidence of standards that did not apply to a building because the standards were
enacted after it was constructed, on the theory that even absent a violation of the
applicable regulations, the new regulations may still show evidence of general negligence
and disregard for public safety. McShane, supra. Once again, the plaintiff’s ability to
sustain his or her case may depend on whether the plaintiff hires an expert witness.



The Voluntary Assumption
of Duty Theory

[6.1] Introduction

In many situations discussed in this guide, the court will find that the property owner
owed no duty to the plaintiff. For example, a landlord may owe no duty to a visitor to
premises that are wholly leased to the tenant, or a building owner may owe no duty to
clear snow or ice, or a building owner owes no duty to protect a tenant from a criminal
assault. Plaintiffs often attempt to avoid these rules by arguing that the defendant
voluntarily assumed a certain duty and negligently breached it. For example, in Pippin v.
Chicago Housing Authority, 78 I11.2d 204, 399 N.E.2d 596, 35 Ill.Dec. 530 (1979), the
Illinois Supreme Court held that the Chicago Housing Authority, which owed no duty by
statute or common law to protect its tenants from criminal acts, may impose liability on
itself when it voluntarily undertakes the hiring of a firm to provide security services, but
performs the undertaking negligently, if the negligence is the proximate cause of the
injury. One often cited case is Williams v. Alfred N. Koplin & Co., 114 1ll.App.3d 482,
448 N.E.2d 1042, 70 lll.Dec. 164 (2d Dist. 1983), in which the plaintiff successfully
argued that the landlord had voluntarily assumed a duty to shovel a path on the sidewalk
and did so negligently when the path was in a position such that a user could not reach a
handrail.

Under the voluntary undertaking doctrine of liability, the duty of care to be imposed
on the defendant is limited to the extent of the undertaking. Chelkova v. Southland Corp.,
331 Hll.App.3d 716, 771 N.E.2d 1100, 1105 — 1106, 265 Ill.Dec. 141 (1st Dist. 2002).
“The Illinois Supreme Court has indicated that a ‘narrow construction’ of voluntary



undertakings is ‘supported by public policy.” ” Jakubowski v. Alden-Bennett Construction
Co., 327 Ill.App.3d 627, 763 N.E.2d 790, 801, 261 Ill.Dec. 541 (1st Dist. 2002), quoting
Frye v. Medicare-Glaser Corp., 153 Ill.2d 26, 605 N.E.2d 557, 560 — 561, 178 Ill.Dec.
783 (1992). “Subsequent cases have consistently held that a court may take public policy
considerations into account when determining if a duty has been voluntarily undertaken.
(citations omitted)”. 763 N.E.2d at 801.

[6.2] Nonfeasance and Misfeasance

With respect to the voluntary undertaking theory, the courts have distinguished
between “nonfeasance” and “misfeasance.” In other words, failing to do something may
not be actionable, but doing it and doing it negligently may be. “Specifically, ‘where a
duty of care is imposed by reason of a voluntary undertaking, breach of that duty could
be found only where there is misfeasance rather than nonfeasance, unless plaintiff can
show that he reasonably relied on the defendant for protection. * ” Doe v. Big Brothers
Big Sisters of America, 359 Ill.App.3d 684, 834 N.E.2d 913, 928, 296 Ill.Dec. 108 (1st
Dist. 2005), quoting Stephen v. Swiatkowski, 263 1l1l.App.3d 694, 635 N.E.2d 997, 1005,
200 111.Dec. 658 (1st Dist. 1994). Misfeasance is the improper performance of an act that
a person may lawfully do, and nonfeasance is the omission of an act that a person ought
to do. Demos v. Ferris-Shell Oil Co., 317 1ll.App.3d 41, 740 N.E.2d 9, 17, 251 Ill.Dec.
179 (1st Dist. 2000).

In cases of nonfeasance, the plaintiff may be able to sustain a case by showing that he
or she reasonably relied on the undertaking for protection.

Under those circumstances the element of reliance lies at the very heart of
the cause of action, and is a basic and necessary prerequisite to liability . . .
[R]eliance may reasonably be placed where there is a deceptive appearance
that performance had been made, or where a representation of performance
has been communicated to plaintiff by defendant, or where plaintiff is
otherwise prevented from obtaining knowledge or substitute performance of
the undertaking. But, to justify reliance, plaintiff must be unaware of the
actual circumstances and not equally capable of determining such facts.
Chisolm v. Stephens, 47 1l1l.App.3d 999, 365 N.E.2d 80, 86, 7 Ill.Dec. 795 (1st
Dist. 1977).

See Lange v. Fisher Real Estate Development Corp., 358 Ill.App.3d 962, 832 N.E.2d
274, 295 1ll.Dec. 123 (1st Dist. 2005) (no liability for nonfeasance where plaintiff unable
to show that he relied on voluntary undertaking of defendant); McCoy v. Chicago
Housing Authority, 333 Il1l.App.3d 305, 775 N.E.2d 168, 266 I1l.Dec. 606 (1st Dist. 2002)
(plaintiff could no longer reasonably rely on promises of Chicago Housing Authority to
fix windows after several years went by without repair).



Rules for Certain Categories
of Plaintiffs

[7.1] Injuries to Trespassers

What duty does a proprietor owe to a trespasser, defined as a person who goes onto
the premises of another without expressed or implied permission? Older cases state that
the duty of the owner is generally to refrain from willful and wanton misconduct. Soucie
v. Drago Amusements Co., 145 Ill.App.3d 348, 495 N.E.2d 997, 99 Ill.Dec. 262 (1st Dist.
1986). This rule is still in effect. However, courts are sometimes loath to apply this rule
and will thus hold a landowner to a duty of reasonable care where it is a situation in
which the landowner (a) knows or should know that trespassers may be present, or (b)
acquiesces to the presence of trespassers.

In Lee v. Chicago Transit Authority, 152 111.2d 432, 605 N.E.2d 493, 178 Ill.Dec. 699
(1992), the court found that the CTA owed a duty of ordinary care to the plaintiff’s
decedent, a trespasser who was found dead after urinating on a third rail. While it was
true he was trespassing, the CTA had reason to anticipate that trespassers would be on the
track. The court explained that if a landowner knows of or reasonably anticipates the
presence of a trespasser in a place of danger, the landowner should be held to a duty of
ordinary care to protect and/or warn the trespasser.

Courts may also find that a landowner owes a duty of reasonable care when the owner
habitually acquiesces to the trespass, such as by allowing people to cut across a parking
lot. See Skoczylas v. Ballis, 191 I1l.App.3d 1, 547 N.E.2d 565, 138 Il Dec. 398 (1st Dist.
1989). In Nelson v. Northeast Illinois Regional Commuter R.R., 364 1l1l.App.3d 181, 845
N.E.2d 884, 301 Ill.Dec. 19 (1st Dist. 2006), in which a teenager was injured when



trespassing and cutting across railroad tracks where the tracks ran behind a high school
and students habitually cut across those tracks, the court found a duty of reasonable care.
The court explained that if the landowner is aware of the presence of frequent trespassers
and a corresponding risk of danger to them, the “frequent trespass doctrine” imposes a
duty of care on him or her to prevent harm; the frequent trespass doctrine is focused,
then, not on the trespasser’s knowledge of the risks involved, but rather on the
landowner’s knowledge of the risks.

However, if the landowner has no reason to anticipate trespassers, the analysis is
quite different. Lange v. Fisher Real Estate Development Corp., 358 Ill.App.3d 962, 832
N.E.2d 274, 295 Ill.Dec. 123 (1st Dist. 2005), was such a case and involved a taxicab
driver who sued a general contractor to recover for injuries sustained after he pursued a
nonpaying passenger, at night, onto property that was under construction. The taxi driver
knew it was a construction site, entered the building to continue chase, and ended up
falling down a hallway that had no floor. The court ruled for the defendants and
explained that, generally, under Illinois law, a landowner owes no duty of care to a
trespassing adult except to refrain from willfully and wantonly injuring him or her, and
the law does not require a landowner to assume that a trespasser will expose himself or
herself to injury on the landowner’s property. In addition, a landowner is not required to
keep his or her land in any particular state or condition to promote the safety of
trespassers.

[7.2] Injuries to Children

What about children, who often ignore property boundaries to enter on the land to, for
example, climb on a pile of lumber or climb a tree? Under Illinois law, a landowner owes
a duty to children that is based on the reasonable foreseeability of injury to children on
the property, whether they are trespassing or not.

The first modern case applying this foreseeability analysis was Kahn v. James Burton
Co., 5 1ll.2d 614, 126 N.E.2d 836 (1955), which found potential liability on behalf of a
landowner who had a lumber pile delivered to his empty lot, an 11-year-old boy had
climbed onto the pile, and the pile toppled. Injuries to trespassing children are not
uncommon situations. In order to hold a landowner liable for an injury to a trespassing
child, the plaintiff must show that

e the defendant knew, or in the exercise of ordinary care should have known, that
children frequent the defendant’s premises;

e there was a structure or activity on the defendant’s premises that was dangerous to
children because it presented a risk of harm that children generally, by reason of
their immaturity, are incapable of appreciating; and



e the expense or inconvenience to the defendant in protecting children against the
risk would be slight in comparison to the risk of harm to them.

The Kahn doctrine does not impose a duty on owners or occupiers of land to remedy
conditions involving obvious risks that children would be expected to appreciate and
avoid. Nelson v. Northeast Illinois Regional Commuter R.R., 364 Ill.App.3d 181, 845
N.E.2d 884, 301 Ill.Dec. 19 (1st Dist. 2006). Moreover, even when landowners are aware
that children frequent the premises, “the law does not require [the landowner] to protect
against the omnipresent possibility that children will injure themselves on obvious or
common conditions.” Barrett v. Forest Preserve District of Cook County, 228 11l.App.3d
975, 593 N.E.2d 990, 993, 171 Ill.Dec. 170 (1st Dist. 1992).

Cases following Kahn, supra, show that the court will not hold a landowner to an
absolute duty to any injury that could happen to a child. Rather, there must be some
element of foreseeability. Thus, in Corcoran v. Village of Libertyville, 73 11l.2d 316, 383
N.E.2d 177, 22 I1l.Dec. 701 (1978), the court found no liability against the owners of a
ditch when a two-year-old child fell into it. In Cope v. Doe, 102 I1l.2d 278, 464 N.E.2d
1023, 80 Ill.Dec. 40 (1984), the court found no liability for the owners of an apartment
complex when a seven-year-old boy fell through ice and drowned in a retention pond on
the property. The court held that the danger of drowning in a pond was an obvious danger
that children will be expected to appreciate, so that the defendants had no duty to remedy
the conditions. Dangers that children are expected to appreciate include those presented
by fire, water, or falling from a height. 464 N.E.2d at 1027.

In general, unless the owner or the occupier of the land has reason to know that
children of a very tender age are likely to roam unattended onto the premises, the law will
impose a duty on the owner or occupier only to remedy those conditions that are
dangerous and when the risk may not be easily apprehended. In Logan v. Old Enterprise
Farms, Ltd., 139 Il1l.2d 229, 564 N.E.2d 778, 151 Ill.Dec. 323 (1990), a 15-year-old boy
fell from a ladder he had climbed to disentangle a rope swing hanging from a tree. The
court concluded that the risk of falling out of the tree was an obvious danger that the boy
should have been able to apprehend and affirmed summary judgment in favor of the
property owner. The Logan court discussed several cases to the effect that children
should be capable of appreciating the obvious risk of falling from a height. Logan and
similar cases have been used to support summary judgment in favor of several defendants
in playground-type accidents. See, e.g. Schnering v. Midlothian Park District, 219
I1.App.3d 664, 579 N.E.2d 908, 162 Ill.Dec. 94 (1st Dist. 1991) (no liability when four-
year-old fell through opening in platform four feet above the ground; even four-year-old
should have been aware of obvious risk).

If the child is accompanied by his or her parent, the courts are much more hesitant to
impose a duty on the landowner. While a mere allegation that an injured child was
accompanied by his or her parent is not enough to relieve the landowner of his or her
duty, the landowner will be absolved of a duty when the 